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Rufus Choate (1799-1859) was one of the great nineteenth- 
century American lawyers and orators. Admitted to practice 
in 1822 in Massachusetts, he soon gained a wide reputation at 
the Bar. Although he served in both the Senate and the House 
of Representatives, his great love was the law, and he de- 
clined appointment to the Supreme Court so that he could 
remain in practice. The line sketch is by Charles W. Moser, 
of Chicago. 
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7 Timely CCH Tax Helps... 


STANDARD id law, new law, the accepted reporter on federal taxes for reve- 
for th h - ha hing.” Swif kl 
nue —“for the man who must have everything.” Swift weekly 
FEDERAL TAX issues report and explain unfolding federal tax developments. 
REPORTS Current subscription plan includes seven loose leaf Compilation 
Volumes and companion Internal Revenue Code Volume. 























FEDERAL TAX Compact and understandable, here is the dependable reporter 
on the federal taxes of the ordinary corporation, the average 

GUIDE REPORTS individual, partnership, trust or estate. Two loose leaf Compi- 
lation Volumes included without extra charge start sub- 

scribers off right. Up to date throughout; indexed to a “T.” 








PENSION A specialized reporter for all concerned with drafting, quali- 
fying for federal tax exemption, operating and administering 
PLAN GUIDE employee-benefit plans. Regular releases make clear the how, 
what and why of statutory and practical requirements that 
shape and mold private programs. Includes Group Plans, Ex- 
ecutive Compensation Plans, Fringe Benefits, Investing Trust 
Funds, Payment of Benefits, Guaranteed Annual Wages. One 
loose leaf Volume included. 
































SINCLAIR-MURRAY Dependable analysis of income tax results to investors of reorgan- 
izations, exchanges, rights, and other corporate changes. Makes 

CAPITAL CHANGES apparent the exact tax effect and basis of completed transactions. 
REPORTS n three Volumes, alphabetically arranged by company name to 

show capital changes histories of over 12,000 corporations, With 
continuing Reports of pertinent developments. 








PAYROLL For dependable, continuing help in handling payroll problems 
involved under federal income tax withholding, federal social 

TAX GUIDE security taxes, federal wage-hour regulation, state and local 
withholding. No law texts, no regulations — but featured are 
plain-spoken explanations of “payroll law.” Encyclopedic 
Compilation Volume included, 
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1957 CCH FEDERAL TAX COURSE 







ideal for ‘ brush-up,” for refer- Based on Internal Revenue Code 
ence, for training juniors, for as amended, rulings, regulations, 
easy grasp of federal income etc. With explanations, rates, 
taxes today. 1152 pp., 8”x10", deductibles, non-deductibles 





$14.75 Over 400 pp., 6x9", $3 
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The President's Page 


David F. Maxwell 


# This administration’s program of 
service for lawyers is well under way. 
A dual concept which might be 
stated as “Protecting the Present 
While Providing for the Future’’ is 
developing new and attractive proj- 
ects aimed at providing hitherto un- 
available security benefits for our 
members. 

“Protecting the Present” is a new 
development in group life insurance 
for lawyers in the middle years. Re- 
member the $20-a-Year Group Life 
Plan introduced in 1955 after more 
than two years’ research? It went 
over in less than thirty days when 
more than 10,000 members took out 
$36,300,000 of insurance. The tre- 
mendous success of that plan made 
it possible for us to develop a most 
attractive low-cost plan for lawyers 
50 to 70 years old. William Clarke 
Mason, Chairman of the Special 
Committee on Group Life Insur- 
ance, told me as this goes to press 
he expected to offer the plan for en- 
rollment about November 10. 

“Providing for the Future” is our 
dynamic grass roots campaign to get 
out the vote in the next Congress 
for the counterpart of the so-called 
“Jenkins-Keogh Bill”. The principle 
to which your administration is giv- 
ing its all-out support is that all self- 
employed persons might have the 
right to set aside in a retirement 
fund a small percentage of annual 
income on which income taxes 
would be deferred. When this is ac- 
work for 
themselves will have tax parity with 
those who work for others. 


complished, those who 


The groundwork for obtaining 
this tax equality for lawyers as well 
is all other self-employed persons 
ias already been laid. As this goes 
0 press, the country is completely 
ganized on a non-partisan basis 


with key lawyers of both political 
persuasions in every state presently 
soliciting commitments from con- 
gressional candidates. From all sec- 
tions of the country favorable re- 
ports are pouring into headquarters. 

The most favorable development 
is the co-operation we are being ac- 
corded by other groups whose mem- 
bers would likewise benefit from this 
bill. A luncheon arranged by John 
R. Nicholson, Vice Chairman of the 
Committee on Retirement Benefits, 
was attended by representatives of 
the American Medical Association, 
American Dental Association, Amer- 
ican Farm Bureau Federation, 
American Institute of Accountants 
and the National Association of Real 
Estate Boards. Plans were made at 
that meeting to mobilize the full 
membership numbering in the mil- 
lions of all of these organizations in 
support of the bill and to enlist the 
co-operation of some thirty-six to 
forty associa- 
Your 
President proposes to call represent- 


additional national 


tions with similar interests. 
atives of all of these groups together 
at a meeting in Washington in the 
early part of December for the pur- 
pose of electing an inter-association 
steering committee to guide the pro- 
posal through Congress in 1957. 

On the travel front, your Presi- 
dent is being kept very busy. I have 
been much impressed, as my prede- 
cessors have been, with the general 
demeanor, the seriousness of pur- 
pose, of my fellow practitioners, and 
the good fellowship which charac- 
terizes their meetings. Everywhere I 
go I am received with the greatest 
cordiality and accorded the most 
gracious hospitality. 

My first port of call was Sioux 
Falls, South Dakota, where I was 
greeted at the airport by my long- 













standing friends Roy Willy and 
George Turner, who were accom- 
panied by Wilber S. Aten, President 
of the Nebraska State Bar Associa- 
tion. Later we were _joined by 
Dwight Campbell and Melvin T. 
Woods, with whom I enjoyed ex- 
changing anecdotes. The meetings 
were quite constructive and stimu- 
lating, and I was particularly im- 
pressed by the ruggedness and the 
number in their fifty-year group, to 
whom they paid special tribute. The 
climate in South Dakota certainly 
must be conducive to longevity. 
My next stop was at Indianapolis. 
There I was delighted with the 
lovely atmosphere and elaborate fa- 
cilities of the Indianapolis Bar Asso- 
ciation’s new quarters, and embar- 
rassed because we in Philadelphia, 
in the 
country, have nothing to compare 


the oldest bar association 


with it. It was a great joy to me to 
visit there with such old friends as 
Harold Bredell, Tom Scanlon, and 
Perry O'Neal, and to meet such an 
outstanding leader of the Indianap- 
olis Bar, Elbert R. Gilliom, who is 
doing such a good job as President, 
and Charlie Fox. The occasion was 
Law Day in Indianapolis and the 
Bar turned out in force to pay trib- 
ute to the judges of their courts, all 
of whom were well represented. 
Then off to Charlottesville for an 
interlude with the Army under the 
aegis of Major General Eugene M. 
Caffey, Judge Advocate General of 
the Army, and Colonel Nathaniel B. 
Rieger, Commandant of the Judge 
(Continued on page 1031) 
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REG. U.S. PAT. OFF. REG. 


U. S. PAT. OFF. 


As the glass slipper distinguishes Cinderella, our trade- 
marks distinguish the unique qualities and characteristics 
of our two modern-living fibers. ““Orlon” distinguishes 
our acrylic fiber; “Dacron’’, our polyester fiber. 

As we use and protect these trademarks, they become 
more meaningful and valuable to both consumers and to 
the trade. 

When using these trademarks, always remember to: 
Distinguish ‘‘Orlon’’ and ‘‘Dacron’’—Capitalize and 
use quotes or italics, or otherwise distinguish by color, 
lettering, art work, etc. 

Describe them—Use the phrase “Orlon” acrylic fiber or 
“Dacron” polyester fiber at least once in any text. 


Designate them, in a footnote or otherwise, as‘**Orlon’— 
Du Pont’s trademark for its acrylic fiber,” anc 


eee 


Dacron’ 
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are trademarks, too 


—Du Pont’s trademark for its polyester fiber. 

For handy folders on proper use of the trademarks 
“Orlon” and “Dacron”, or an entertaining slide film that 
covers trademarks in general and the use of ““Orlon” and 
“Dacron”, write Textile Fibers Department, Section T-4, 
E. I. du Pont de Nemours & Co. (Inc.), Wilmington 98, 
Delaware. 


TEXTILE FIBERS DEPARTMENT 


REG. U.S. PaT. OFF 
BETTER THINGS FOR BETTER LIVING 
THROUGH CHEMISTRY 
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American Bar Association Journal 


the official organ of the American Bar Association 


The objects of the American Bar Association, a volun- 
tary association of lawyers of the United States, are to 
uphold and defend the Constitution of the United 
States and maintain representative government; to ad- 
vance the science of jurisprudence; to promote the ad- 
ministration of justice and the uniformity of legislation 
and of judicial decisions throughout the nation; to up- 
hold the honor of the profession of law; to apply its 
knowledge and experience in the field of the law to the 
promotion of the public good; to encourage cordial in- 
tercourse among the members of the American Bar; and 
to correlate and promote such activities of the Bar or- 
ganizations in the nation and in the respective states as 
are within these objects, in the interest of the legal pro- 
fession and of the public. Through representation of 
state, territory and local bar associations in the House 
of Delegates of the Association, as well as large member- 
ship from the Bar of each state and territory, the Associ- 
ation endeavors to reflect, so far as possible, the objec- 
tives of the organized Bar of the United States. 

There are seventeen Sections for carrying on the work 
of the Association, each within the jurisdiction defined 
by its by-laws, as follows: Administrative Law; Antitrust 
Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Insurance Law; International and 
Comparative Law; Judicial Administration; Labor Re- 
lations Law; Legal Education and Admissions to the 
Bar; Mineral Law; Municipal Law; Patent, Trade-Mark 
and Copyright Law;.Public Utility Law; Real Property, 
Probate and Trust Law; Taxation; and the Junior Bar 
Conference. Some issue special publications in their re- 
spective fields. Membership in the Junior Bar Confer- 
ence is limited to members of the Association under the 
age of 36, who are automatically enrolled therein upon 


their election to membership in the Association. All 
members of the Association are eligible for membership 
in any of the other Sections. 

Any person who is a member in good standing of the 
Bar of any state or territory of the United States, or of 
any of the territorial groups, or of any federal, state or 
territorial court of record, is eligible to membership in 
the Association on endorsement, nomination and elec- 
tion. Applications for membership require the endorse- 
ment and nomination by a member of the Association 
in good standing. All nominations made pursuant to 
these provisions are reported to the Board of Governors 
for election. The Board of Governors may make such 
investigation concerning the qualifications of an appli- 
cant as it shall deem necessary. Four negative votes in 
the Board of Governors prevent an applicant’s election. 

Dues are $16.00 a year, except that for the first two 
years after an applicant’s admission to the Bar, the dues 
are $4.00 per year, and for three years thereafter $8.00 
per year, each of which includes the subscription price 
of the JourNAL. There are no additional dues for mem- 
bership in the Junior Bar Conference. Dues for the other 
Sections are as follows: Administrative Law, $5.00; Anti- 
trust Law, $5.00; Bar Activities, $2.00; Corporation, 
Banking and Business Law, $5.00; Criminal Law, 
$2.00; Insurance Law, $5.00; International and Com- 
parative Law, $5.00; Judicial Administration, $3.00; 
Labor Relations Law, $6.00; Mineral Law, $5.00; Mu- 
nicipal Law, $3.00; Patent, Trade-Mark and Copyright 
Law, $5.00; Public Utility Law, $3.00; Real Property, 
Probate and Trust Law, $3.00; Taxation, $6.00. 

Blank forms of proposal for membership may be ob- 
tained from the Association offices at 1155 East 60th 
Street, Chicago 37, Illinois. 
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Did Blackstone slip? 


Perhaps it was natural for Blackstone to omit that body 
of law governing the family pocketbook. For it was not 
until almost a century after his death that the basic prin- 
ciple was formulated by a Mr. Micawber in his well-known 
law of prudence: “Annual income twenty pounds, annual 
expenditure nineteen nineteen six, result happiness. Annual 
income twenty pounds, annual expenditure twenty pounds 
ought and six, result misery.” 

Mr. Micawber was right as far as he went but he didn’t 
go far enough. Nor will you, unless you observe the two 
essential corollary principles, namely: 

1. Don’t depend solely on your profession for your income. 

Cross examine yourself: Does practically all of your income 
derive from your fees or salary? 

2. Put some part of every day’s income to work to earn more income. 
What is happening to that portion of your income left over 
after you’ve paid for living expenses and made provision 
fo: family emergencies? Do you spend this unspent fraction? 
Many lawyers are putting money to work to earn extra 
income from several sources by investing in common stocks 
or bonds listed on the New York Stock Exchange. They 
know that while there is risk in ownership of stocks there 
ean also be reward — both in dividends and growth. They 
want to build not only their present income but their income 
for retirement. They like the marketability of stocks on the 
Big Board. And they like the fact that more than 300 stocks 
listed on the Exchange have paid dividends every year from 
25 to 108 years. 


We've listed these marathon stocks in a remarkably infor- 
mative little booklet called “DIVIDENDS OVER THE YEARS, 
giving their records and grouping them to show which ones 
.. which are most 
. which companies have 


” 


earn 5 to 6 percent at recent prices. 
favored by financial institutions . . 


high earnings in relation to dividends paid (sometimes a 
sign of a “growth” stock) ...and much more, including a 
description of the convenient Monthly Investment Plan, 
which enables you to invest regularly, in modest amounts, 
on a pay-as-you-go basis. 

New and sophisticated investors alike are finding this 
booklet most valuable. Ask for the booklet from a nearby 
Member Firm. Their job is to give you seasoned advice in 
carrying out the principles of sound investing. They will 
help you work out your investment goals and get facts 
you’ll want to have. Or send the coupon below. 


OWN YOUR SHARE OF AMERICAN BUSINESS 


| Members 
New York Stock Exchange 


For offices of Members nearest you, look under New York Stock Exchange 
in the stock broker section of your classified telephone directory. 


Send for new free booklet. Mail to your local Member Firm 
of the Stock Exchange, or to the New York Stock Exchange, 
| Dept. E-96 P. 0. Box 252, New York 5, N. Y. | 
| Please send me, free, “DIVIDENDS OVER THE YEARS—a basic | 
| guide for common stock investment.” | 
| NAME | 
| appress | 
BROKER, IF ANY 
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Views of Our Readers 








= Members of our Association are invited to submit short communications ex- 
pressing their opinions, or giving information, as to any matter appearing in the 
Journal or otherwise, within the province of our Association. Statements which 
do not exceed 300 words will be most suitable. The Board of Editors reserves to 
itself the right to select the communications which it will publish and to reject 
others. The Board {s not responsible for matters stated or views expressed in any 


communication. 





Are Lawyers in the Army 
Too Well Educated To Fight? 


® The recent trial of Sergeant Mc- 
Keon at Parris Island for the death 
march, with six casualties, has re- 
kindled in me a deep sense of resent- 
ment towards the Army and the 
manner in which military justice 
(so-called) is administered in our 
Armed Forces. I served for almost 
four years during World War II and 
spent over a year (toward the latter 
part of my period of service) in a 
headquarters Judge Advocate sec- 
tion, doing legal work. I was an en- 
listed man, and while I made no fi- 
nal decisions, I did process the bulk 
of the work and made recommenda- 
tions. I do not think that my experi- 
ences were unique—to the contrary, 
I think that what I saw and heard 
and participated in was typical of 
the Armed Forces’ complete disre- 
gard of the rights of enlisted men 
and the degrading manner in which 
human dignity is defiled, all in the 
name of “discipline”! I participated 
in many court-martial trials as de- 
fense counsel; hence I believe that 
I am well qualified to speak about 
the tremendous shortcomings of this 
farce and travesty on justice. 

I have discussed many suggested 
changes and improvements in the 
administration of military justice 
with other lawyers while in the serv- 
ice during World War II, and it was 
the opinion of many of us that cer- 
tain definite changes should be 
made, and the administration of jus- 
tice placed where it belongs—in the 
hands of lawyers, not a mechanic, 








1000 American Bar Association Journal 


or an insurance salesman or a store 
clerk who happened to be wearing 
a fancy officer’s uniform. Once I was 
discharged from the service in 1946, 
I let my reaction to the military 
service just wither because of (in my 
opinion) the futility of trying to 
change or improve an institution 
like the Army. However, when we 
read in the newspapers of what went 
on at Parris Island, and also that 
there was another staff sergeant 
(who was given the temporary as- 
signment of keeping the trial room 
where Sergeant McKeon was being 
tried clean and swept) who had pre- 
viously been found guilty of mal- 
treating his men, even to the point 
of fracturing the jaw of one of his 
trainees, I begin to realize that one 
cannot remain complaisant in the 
light of this evidence of officer abuse 
of authority—I do not consider these 
sergeants to be as guilty for their 
misdeeds as their commissioned of- 
ficer superiors, because these ser- 
geants would not do the things they 
have been accused of doing with- 
out permission from and approba- 
tion of their commissioned officer 
superiors. AND we do not see the 
platoon commanders of these ser- 
geants, nor the company command- 
ers, nor the battalion commanders, 
standing right beside these sergeants 
as accused—yet these should be, un- 
der a properly administered system 
of military justice. 

I have written to members of the 
American Bar Association’s Commit- 
tee on Military Justice and also of 
the Committee on Lawyers in the 


Armed Forces, because I believed 
that these two committees would be 
most interested in my thoughts. I 
have received a mixed reaction to 
my suggestions, as anticipated. 

I know that during World 
War II we lawyers were the pariahs 
of the Army, and we were classified 
for military service along with com- 
mon laborers—fit for any branch of 
the service! Men who were doctors, 
dentists, and even morticians, had 
national associations which fought 
tooth-and-nail to protect their pro- 
fessional members, and _ success 
crowned their efforts! I remember 
a fellow corporal who as a civilian 
was a mortician; overnight a direc- 
tive came out, making all morticians 
first lieutenants, because there al- 
legedly was a need for them to in- 
spect meat in the Quartermaster 
Corps! To top this nonsense, soon 
thereafter a directive came out, mak- 
ing first lieutenants of medical and 
pharmaceutical salesmen with a cer- 
tain minimum number of years’ ex- 
perience, and another corporal 
whom I knew and served with be- 
came a first lieutenant overnight! 
Just what our American Bar Asso- 
ciation was doing to help lawyers in 
the service, I do not know—but I 
say: “Let’s not permit the same thing 
to happen in future Let's protect 
lawyers, and force the Army to use 
them properly, particularly 
there is so much that lawyers can 


since 


and should be doing, instead of hav- 
ing legal matters and court-martial 
trials handled by everyone but 
lawyers!” 

I am almost 44 years old and have 
no children of my own. Therefore, | 
have no axe to grind of a personal 
nature, vis-a-vis the Armed Forces. 
However, when I think of the 
young men of our nation who must 
by force of circumstances pass un 
der the control of men like Sergeant 
McKeon’s superiors (this sergeant 
was merely a pawn in the control of 
his commissioned officer superiors) , 
where they are abused and kicked 
around and subjected to human in- 
dignities and physical violence, and 
have no voice with which to speak 
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(Continued from page 1000) 
up and complain, and in fact, no one 
to whom to complain, then I think 
it is time that we civilians gave the 
Armed Forces a pretty good shak- 
ing-up, and straightened out a few 
of the sadists in officer uniforms. 
AND I think that we lawyers can 
accomplish this objective—or at least 
start the ball rolling in the right 
direction. 

Leo L. JACQUEs 
Providence, Rhode Island 
The Problems of 
a Reconciliation Court 
# Your recent article on the Los 
Angeles Conciliation Court of Judge 
Louis H. Burke is interesting and 
informative. None in our profession 
can rightfully dispute the end that 
Judge Burke has in view. However, 
certain aspects of that article, espe- 
cially basic assumptions and its con- 
sequent procedure are open to dis- 
pute. The essence of marriage is a 
voluntary relationship. The motives 
to the marital act supposedly spring 
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from a well of emotion which is hap- 
hazardly termed “love”. If the core 
of a marriage is emotional in tone, 
then it seems clear that reconcilia- 
tion, in theory continuing the mar- 
riage, must be based upon mended 
feeling and understanding. 
Behavioral scientists —_ (psychia- 
trists, psychologists, marriage coun- 
selors, etc.), often more wise in do- 
mestic matters than the legally 
minded, have long expounded the 
doctrines that the best, although not 
the only, approach to reconciliation 
is helping the spouses to under- 
stand, and perhaps control, the often 
wild and turbulent emotions. This 
necessarily implies understanding 
and dealing with causes and not 
symptoms. Yet, the “reconciliation 
agreement”, the basic weapon of 
Judge Burke’s procedure, operates 
on a symptomatic level (“taking 
each other for granted, temper, sep- 
aration, other women, etc.””). This 
agreement is formalized and ren- 
dered inflexible to the ridiculous de- 





gree of a check-list by which each 
spouse “checks” what he is con- 
sciously aware of or feels it is socially 
permissible to admit. This superfi- 
cial approach misses the core of the 
problem—the twisted, hurt, uncon- 
trolled and largely unconscious feel- 
ings of the spouse. It seems to me 
that the reconciliation procedure is 
not curative but palliative, by sub- 
stituting for already broken marital 
vows an agreement that is moral- 
legalistic in approach, pitched on 
an intellectual plane, and depends 
on the coercive powers of the court 
for enforcement. What this does in 
effect is to promote the immaturities 
that rendered the parties incapable 
of a satisfactory marital adjustment 
in the first place. It may be that the 
agreement hinders rather than helps 
the reconciliation process by putting 
a couple into a relationship they 
may neither be capable nor desirous 
of. This raises an ethical question. 
Is it not presumptuous of the court 

(Continued on page 1006) 
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(Continued from page 1004) 


to dictate to this degree the marital 
conduct of the parties? It is doubt- 
ful whether any except those well 
trained in the 
can help spouses to reconcile with 


behavioral sciences 
any degree of permanency. 

My own experience as marriage 
counselor and attorney suggests that 
the greater proportion of divorce 
cases involves the grossly immature, 
the narcissistic personality, the se- 
verely neurotic and _ actively 
chotic personalities. This group is 
what Judge Burke refers to as the 
“within cases” and which I term the 
“emotionally disturbed _ personali- 
ties”. It is best by far to leave these 
persons to others better trained than 
lawyers or caseworkers. What is left 


psy- 


is what Judge Burke calls the “with- 
out cases”, and which I refer to as 
the “situational problems” (finan- 
cial, housing, companionship con- 
flict, etc). Yet, the spouses’ inabil- 
ity to deal with these environmental 
stresses in itself indicates a person- 
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ality disturbance. Hence, it seems to 
me that this dichotomy is fallacious. 
Perhaps, if the personality is not too 
disturbed and the problem is, as 
Judge Burke terms “without”, law- 
yers may be effective with their di- 
rective-intellectual approach. 
Another point, the statistics cited 
raise more questions than they an- 
swer. What portion of dismissals 
have been spontaneous (without 
court interference)? How genuine 
is the reunited bond of matrimony? 
What insight the 


spouses have into their motives and 


do reconciled 
conduct? 

These are but a few of the many 
points that could be discussed. But 
space forbids. Mayhap discussion 
leads to clearer thinking and more 
effective action in the long neglected 
field. 

Oscar B. LATIN 
Toledo, Ohio 


He Dissents from 
Mr. Baker’s Article 


® On page 635 of the July issue of 








the JouRNAL, Mr. R. C. Baker, in 


the “umpteenth” attack on the Fifth 
Amendment, says, in effect, that the 
most glorious phrase that was ever 
written is no longer needed be- 
cause “the frequent employment of 
torture—to extort incriminating evi- 
dence” and “the denial to the de- 
fendant of compulsory process 


to obtain his witnesses” no longer 
exist. 

Did it ever occur to Mr. Baker 
that if these conditions do not any 
longer exist here, it is precisely be- 
cause of the Fifth Amendment? Will 
someone please tell him that “third 
degree’ methods are still being tried, 
here and there, even in our own 
country, and that it is because the 
courts throw out such evidence that 
the “cops” do not use it more than 
they do? Did Mr. Baker ever read in 
the newspapers how McCarthy, and 
his kind did, on repeated occasions, 
smear people while refusing to let 

When a 
education 


them face their witnesses? 


man of _ his 
writes like this for members of the 
Bar, indeed in 


danger. 


supposed 


our freedoms are 
Louis NECHO 
Philadelphia, Pennsylvania 


He Suggests Modifying the 
Self-Incrimination Privilege 


® | have read with interest the ar- 
ticles in the JouRNAL discussing the 
Fifth Amendment privilege against 
self-incrimination. 

It is quite apparent that the priv- 
ilege is being used for illegitimate 
purposes (and with substantial sup- 
port from some courts) to the seri- 
ous prejudice of the security of our 
country and the integrity of govern- 
mental and other public institu- 
tions. Its application in many situ- 
ations is not understood by the pub- 
lic and thus respect for the law and 
courts is eroded and lost. 

Why not expressly provide that 
the privilege shall be limited to 
criminal cases in which the defend 
ant is being prosecuted for some of 
fense which is made a crime and 
then further provide that no testi 
mony or statements made or given 
(Continued on page 1008 
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(Continued from page 1006) 

by the defendant under the compul- 
sion of a subpoena or its equivalent 
or other lawful compulsion or while 
in custody, except a voluntary con- 
fession, shall be received in evidence 
against the defendant in a crimi- 
nal prosecution? This would fully 
protect the citizen from third-degree 
methods and even unfair interroga- 
tion while in custody since admis- 
sions against interest or any other 
statements, short of confession, 
would be inadmissible. The issue of 
whether a claimed confession was 
made and whether voluntary would 
be for the judge and jury as now. 

Thus the citizen would be free at 
all times and places to testify and 
answer freely with the knowledge 
that nothing said could be used 
against him. 

As to the possibility that some- 
thing he might say outside of court, 
while not of itself incriminating, 
might lead to the discovery of in- 
criminating facts, I have never been 
able to justify the escape from pun- 
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ishment of a person where the facts 
to prove his guilt beyond a reason- 
able doubt are available simply be- 
cause of circumstances under which 
they came into the possession of the 
prosecuting authorities. 

Immunity from punishment for 
crime ought to rest on innocence 
and not on collateral considerations 
which do not impeach the truth of 
the proof offered. The presumption 
of innocence and the requirement 
of proof of guilt beyond a reasonable 
doubt are all the safeguards the 
guilty are entitled to. 

The immunity granted by the 
Federal Constitution was probably 
intended (as it says) to be limited 
to “in any criminal case”. Mr. Pitt- 
man makes a good case for this posi- 
tion in the June issue of the 
JOURNAL. 

If the changes suggested were 
made it would eliminate the need 
for immunity statutes which have 
the undesirable effect in many cases 
of allowing the guilty to escape pros- 
ecution and punishment. 
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Conviction would result only in 
those cases where the state could 
produce in court sufficient proof to 
convince the jury beyond a reason- 
able doubt unaided by anything the 
defendant had ever said at any other 
time or place (under lawful com- 
pulsion) except proof of a lawful 
confession. 

The difficulty of making the 
changes suggested should not deter 
the effort as otherwise this well- 
intentioned privilege of free men 
may directly contribute to destroy 
the very freedom it was intended to 
create and preserve. 

CLoype B. Eu.is 


Judge's Chambers 
Eighteenth Judicial District 
Beatrice, Nebraska 


The Doctrine of Interposition 
and the Lessons of History 


® The legal argument of Mr. Fagan 
Dickson, in your September issue, 
in respect to the segregation cases, 
is admirably lawyerlike and dispas- 
sionate in its approach to this thorny 

(Continued on page 1010) 
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Every American is Born 
With A Lawyer 
At His Side 


When an American citizen is born, there’s a doctor 
and usually a proud father on hand—besides the 
mother, of course. But there’s another, too. A lawyer 
you can’t see, but he’s there just the same. You see, 
among the many rights that Americans are born with 
is the right to the help of a lawyer if ever accused of 
a crime. For those who can’t afford a lawyer, the court 
must provide one. 


This right is guaranteed us in the Bill of Rights 
in the Constitution. It is one way our founding fathers 
sought to protect Americans from the injustices that 
were common in their day. Injustices symbolized by 
the Bastille prison, the Tower of London. 


Today in the Soviet sector of Berlin looms Lubian- 
ka prison. A sinister monument to present-day tyran- 
ny. Inside its dank confines crowd the victims of 
political injustice in our time. Men who were arrested 
without warrants, tried—if at all—without lawyers. 
Convicted on trumped-up charges. 


The right to legal counsel is only one of our 
precious American rights like freedom of speech, re- 
ligion and the right to own property. But if one right 
is denied or misused, we could lose them all. Let’s 
know our rights. Because if we know them, we value 
them—and protect them. 


Shepard's Citations 
Colorado Springs 
Colorado 


(Reprinted with permission of The Timken Roller Bearing Company) 
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COPYRIGHT LAW 
BASIC AND RELATED MATERIALS 


United States - International 
Statutes - Conventions - Reports 
Rules - Regulations - State Laws 
Selected Cases - Comments 
Annotated Bibliography 
All Cross Indexed 
By 
STANLEY ROTHENBERG, 
A.B., LL.B., LL.D. 


Member of the New York Bar; Former 

Fulbright Scholar in Copyright Law; 

Author of “Copyright and Public Perform- 

ance of Music’’. 

e Here In One Place—the Largest 
Amount of Informative Copy- 
right Materials Ever Found in 
a Single Volume. 

e The Annotated Bibliography Is 
Cross Indexed Under Subject 
Matter and Case Headings En- 
abling the Reader to Further Re- 
search Any Phase of Copyright 
Procedure. 

e The Master Index In Cyclopedic 
Arrangement Correlates In One 
Place the Vast Materials and 
Gives the User Fingertip Access 
to Any Subject. 

1100 Pages To be Supplemented 


Price $20.00 For Sale by 


CLARK BOARDMAN CO., LTD. 
11 Park Place New York 7, N. Y. 








SATISFIED ? ? ? 


Are you satisfied with your pre- 
sent bookkeeping system? Does 
it provide all the information you 
desire and need? At last an ac- 
counting system has been devised 
especially for the professional 
service type enterprise. 

Simple, yet complete, with unique 
balancing and proofing of fees 
earned, fees received, cash, ac- 
counts receivable, earned basis 
income, and cash basis income; 
all currently and in such form as 
to facilitate tax return preparation 
and estimating requirements. 


Write today for complete de- 
tails and start the year 1957 with 
this new and unique accounting 
system. 


THE HAW SYSTEM 


5312 West Tenth Street 
Indianapolis 24, Indiana 











(Continued from page 1008) 
problem. It is the more gratifying in 
that it comes from a Southerner, 
who might be expected to voice 
ante-bellum prejudices. 

On the contrary, the open defi- 
ance of the unanimous decisions of 
the U. S. Supreme Court on this sub- 
ject contained in the article by Mr. 
Crownover ignores the overwhelm- 
ing current of historical events and 
judicial decisions that are unpleas- 
ing to him and seizes on a few fu- 
tile defiances of the Supreme Court 
before the Civil War plus the con- 
flict between Iowa and the Court, 
when passions overrode judgment, as 
though these rare defiances could 
possibly furnish any warrant for nul- 
lification of judicial decisions in this 
year of 1956. Mr. Crownover should 
move out of the first half of the 
nineteenth century into the second 
half of the twentieth century, and 
become acquainted with it. 

To say, as Mr. Crownover does, 
that the Civil War “did not settle 
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the right. It settled only a question 
of superior force’, assumes that Mr. 
Crownover and his fellow nullifiers 
have absolute knowledge of the 
right, and that the vast number in 
disagreement with them are wrong 
and should admit it. Such a declara- 
tion further ignores all that has 
taken place since the Civil War was 
ended. It, in particular, ignores the 
adoption by the nation of the Four- 
teenth Amendment which declares 
that “No state shall make or enforce 
any law which shall abridge the 
privileges or immunities of citizens 
of the United States, nor shall any 
state . . . deny to any person within 
its jurisdiction the equal protection 
of the laws.” When the Southern 
states, without exception, voluntar- 
ily came back into the Union from 
which they had sought to secede, 
and thereafter participated in its ex- 
ecutive, legislative and judicial ad- 


ministration of this whole country, 
they necessarily abandoned all claim 
of right to nullify the provisions of 








the Constitution and its amend. 


ments, as interpreted by the U. S. 
Supreme Court. 

At this late date, it ill becomes a 
lawyer to invoke the pronounce- 
ments of John C. Calhoun in oppo- 
sition to the doctrine established by 
the Supreme Court in 1803 under 
the leadership of one of the greatest 
sons of the South, John Marshall, 
who declared in Marbury v. Madi- 
son, 1 Cranch, 137, 178: “It is, em- 
phatically, the province and the duty 
of the judicial department to say 
what the law is.” To talk of nulli- 
fication or interposition (a politer 
term for the same thing) is to ig- 
nore the teachings of history and 
the general acquiescence of the 
whole people of these United States, 
since the adoption of the Fourteenth 
Amendment that, when the Su- 
preme Court has interpreted our 
Federal Constitution, its interpreta- 
tion becomes the supreme law of 
this land. 

As lawyers who have each and all 
of us taken an oath to support and 
defend the Constitution and_ the 
laws of the United States and of our 
state, it is especially incumbent on 
us to support decisions that we do 
not like as well as those that give us 
satisfaction. 

BENJAMIN H. Kizer 


Spokane, Washington 


More on the 
Public Defender 


® I have been following breathlessly 
the raging storm of comment in your 
recent issues of the public defender 
system. 

I would like to add my voice to 
the current in favor of such an ob 
viously necessary department in the 
many-mansioned house of justice. It 
is perfectly clear that blind justice 
is as purely jealous of innocence as 
guilt. 

The astute observation of Mr. 
Grunewald in the August number 
that lawyers, as a class, should no 
more be required to bear the cross 
of the indigent in this sphere than 
grocers, as a class, should be respon 


(Continued on page 1012 
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Announcing . = 


The 
Lawyer's Treasury 


| VOLUME --- §$ 7.50 


Edited by Eugene C. Gerhart Introduction by E. Smythe Gambrell, 
of the Past President of the American Bar Association 


Binghamton, New York Bar Foreword by Tappan Gregory, 
Editor-in-Chief of the American Bar Association Journal 


For forty years the American Bar Association Journal has published outstanding 
articles by the leaders of our Bench, Bar, and non-legal writers on subjects of vital 
interest to the legal profession. 


The Board of Editors of the American Bar Association Journal by ballot has 
selected 46 of the 125 outstanding articles nominated by the official family of your 


Association. The anthology readily reveals why lawyers are and have always been 
regarded as members of a learned profession. 


The result is “The Lawyer’s Treasury” a classic that is a treasure chest of knowl- 
edge, value and pleasure. 


published with pride by 


THE BOBBS-MERRILL COMPANY, INC. 
730 N. MERIDIAN ST. INDIANAPOLIS 7, INDIANA 


ORDER BLANK 


The Bobbs-Merrill Company, Inc. 
730 North Meridian Street 
Indianapolis 7, Indiana 

A Christmas gift for 


Please send me the following ______ copies of 


the permanent library 
THE LAWYER'S TREASURY @ $7.50 per copy 
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(Continued from page 1010) 
sible for the hungry there, is a mas- 
terpiece of inductive reasoning. 

I would also like to express my 
appreciation to the author of the 
piece on the court of reconciliation 
in the July issue. His style is match- 
less and his argument powerful. 
Your JOURNAL is serving a most use- 
ful purpose by affording a forum for 
the expression of current ideas and 
is contributing to the overall pur- 
suit of justice. 

Jack F. McGuinn 


Columbia, South Carolina 


Admission to Practice 
in the Federal Courts 


® I have read with great interest the 
article in the August issue of the 
JournaL by Hugh P. Williamson 
concerning the disparate rules of ad- 
mission in federal courts. As an at- 


torney admitted to practice before 
all the courts of the State of New 
York, the Eastern and Southern Dis- 
tricts of New York, the Circuit Court 
for the Second Circuit, and the 
United States Supreme Court, I par- 
ticularly appreciate the disparity. 

I firmly believe that the following 
rules should be uniformly adopted 
to govern admission before the fed- 
eral courts: 

1. Any attorney admitted to prac- 
tice before the United States Su- 
preme Court should be admitted to 
practice before any Federal Court 
on filing a certificate of good stand- 
ing from the Supreme Court, an 
oath, and paying the requisite fee. 

2. Any attorney admitted to prac- 
tice before any United States Cir- 
cuit Court of Appeals should be 
admitted to practice before any Dis- 
trict Court in such Circuit upon fil- 


ing a certificate of good standing 
from the Circuit Court, the oath, 
and the requisite fees. 


GrorGE Nims RAYBIN 
New York, New York 


He Likes 
Our Covers 


®" The portraits on the front pages 
are a happy and welcome addition 
to the magazine which convey to the 
reader an impression that he is a 
part of a notable company. 

Please extend to the Editor my 
cordial congratulations on the in- 
teresting improvement in the ap- 
pearance of the publication. The 
format, typography and pagination 
with the balanced make-up _re- 
flect the stable character of the 
Association. ... 

E. ALLEN FROostT 
Evanston, Illinois 





Low-cost Life Insurance: Coming NOVEMBER 10 





ABA MEMBERS 50-70 


YEARS 
OF AGE 





The American Bar Association Special Committee 
that sponsored the highly successful $20-a-year 
Group Life Plan for members to age 56, shortly will 
announce a companion plan for older members. 















« ENROLLMENT it is expected will be open November 10 to members 50-70 
years old. 


COVERAGE, the limits to be announced shortly, will be attractive and will 
extend until death of the insured—regardless of when death ensues. 


« PREMIUM will be low in cost—again representing savings to members. 





| « APPLICATION will be simple . . . APPROVAL will BE SURER ... it'll be 
easy to insure in THIS GROUP. 
Please watch for opening date to enroll 
| Ay T anne Pra 
Exclusively for Lawyers American Bar Center | 
| with ABA Membership Chicago 37 
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Any Kind of 
Court Bond 
Without Delay 


—Anywhere 


What type of court bond 
do you require? The 
U.S.F.&G. organization 
offers almost every con- 
~ ceivable type of bond to 
satisfy judgments and 
awards, or to guarantee 
compliance with court de- 
crees. In every county 
seat in the United States, 
you'll find a U.S.F.&G. 
agent with power to issue 
court bonds and other 
judicial bonds at a 


moment's notice. 


U.S.F.&G. 


UNITED STATES FIDELITY & 
GUARANTY COMPANY 
Baltimore 3, Md. 


FIDELITY INSURANCE CO. OF 
CANADA, TORONTO 


FIDELITY & GUARANTY INSURANCE 
UNDERWRITERS, INC. 
Baltimore 3, Md. 





“Consult your Agent or 


Broker as you would your 


Doctor or Lawyer” 























The 
Most Important 
Business Decision 
of your life 


This is the name of a booklet. 

It has been an invaluable aid to lawyers 
in protecting the interests of their clients. 
It can help you, too. 


In simple language it describes the risks 
your client runs when he fails to protect 
his business against loss by death... 

the consequences he must face by not having 
a plan to meet those risks. Based on 
Prudential’s unique Ownership Control 

Plan, this 10-page illustrated booklet is 
written to key men, partners, closed 
corporation stockholders and 

sole proprietors. 


We believe your clients will appreciate 
your thoughtfulness in bringing this booklet 
to their attention. Clip the coupon below 
and we'll send you as many copies as you 
need, at no cost to you. 


The Prudential 


Insurance Company of America 
Newark, N. J 
Please send copies of your booklet, “The 
Most Important Business Decision of Your Life” 


to me at this address: 


10 THOs 
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Mistake 
Insurance 





Like an Insurance Policy 


PROTECTION against the embarrassing 
and oft-times costly mistake of using the 
wrong word or term in the preparation of 
legal, or business papers, is assured when 


you consult 


WORDS and PHRASES 


Aah 
jor free sample pages 





| Use WORDS and PHRASES Today! 
| “Tomorrow may be One WORD Too Late.” 





WEST PUBLISHING CO. ST. PAUL 2, MINN. 
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Its Status in the Modern World 


The Rule of Law: 


by Sir Reginald Edward Manningham-Buller, Q.C., M.P. + Attorney General of England 


= Sir Reginald, one of the distinguished speakers at the 79th Annual Meeting 
of the Association in Dallas, Texas, last August, addressed the Assembly of the 
American Bar Association on Wednesday afternoon, August 29. His addresss 


is printed in full on these pages. 





=" My intention today is to submit 
for your consideration some reflec- 
tions on the rule of law in the mod- 
ern world, reflections which have oc- 
curred to a practicing lawyer whose 
daily work brings him into the most 
intimate contact with the business 
of government and the administra- 
tion of justice. I speak to you not as 
a member of the British Govern- 
ment, not as a member of Parlia- 
ment, but just as a fellow lawyer. It 
is not my intention or desire to make 
anything in the nature of a political 
speech or to comment on the present 
serious international situation. 

I venture to speak to you not with- 
out some trepidation, for it is indeed 
a formidable task to address a body 
such as this. I am however comfort- 
ed to some extent by the knowledge 
that we share in one respect a com- 
mon monarch. Please do not think 
hat I am displaying an entire for- 
getfulness of the history of the last 
200 years or that I am announcing 
that Great Britain has become the 
orty-ninth state. It is merely that 

call to mind the words of Tom 
‘aine that will be familiar to you: 


But where, say some, is the King of 


America? Yet that we may not appear 
to be defective even in earthly hon- 
ours, let a day be solemnly set apart 
for proclaiming the Charter, let it be 
brought forth placed in the Divine 
law, the word of God, let a Crown be 
placed thereon by which the world 
may know, that so far as we approve 
of monarchy that in America the law 
is King. 

These are perhaps the days sol- 
emnly set apart for recognition of 
that fact. 

Now let us look at the position in 
my country. You will remember that 
in the days of the Stuarts the King 
claimed to be the sole repository of 
the law, and it was asserted that the 
judges were but the delegates of the 
King. You will remember the strug 
gle that took place over that and you 
may know that in that struggle my 
great ancestor, Sir Edward Coke, At- 
torney General in the days of the 
first Queen Elizabeth and Chief Jus- 
tice in the reign of James I, played 
a not inconsiderable part. In his 
Report you will find the following 
incident recorded. It happened in 
the year 1608. This is what Coke 
wrote: 


\ controversy of land between par- 
ties was heard by the King, and sen- 
tence, given, which was repealed for 
this, that it did belong to the Com- 
mon Law: then the King said, that he 
thought the law was founded upon 
reason, and that he and others had 
reason, as well as the Judges: to which 
it was answered by me, that true it 
was, that God had endowed His Maj- 
esty with excellent science, and great 
endowments of nature; but His Majes- 
ty was not learned in the laws of his 
realm of England, and causes which 
concern the life, or inheritance, or 
goods or fortunes of his subjects, are 
not to be decided by natural reason 
but by the artificial reason and judg- 
ment of which law is an act 
which requires long study and expe- 
rience before that a man can attain to 
the cognizance of it; that the law was 
the golden met-wand and measure 
to try the causes of the subjects; and 
which protected His Majesty in safety 
and peace; with which the King was 
greatly offended, and said, that then 
he should be under the law, which 
was treason to affirm, as he said; to 
which I said, that Bracton saith quod 
Rex non debet esse sub homine sed 
sub Deo et lege—The King himself 
ought not to be subject to man but to 
God and to the law. 

It was not so very long after the 
King was so greatly offended that he 
dismissed Coke from the Chief Jus- 
ticeship, but since the days of Coke 
in England the rule of law has pre- 
vailed. 


law, 


In both our countries the rule of 
law prevails. Long may it continue 
to do so. 
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The Rule of Law 


The Rule of Law... 
A Classical Definition 


What do we mean by the phrase 
“the rule of law’? The older com- 
mon lawyer when that is men- 
tioned usually thinks of Dicey and 
his classical work, Introduction to 
the Study of the Law of the Consti- 
tution. He said that “rule of law” 
formed a fundamental principle of 
the British constitution and had 
three meanings or may be regarded 
from three different points of view; 
that it meant in the first place the 
absolute supremacy or _ predomi- 
nance of regular law as opposed to 
the influence of arbitrary power and 
excluded the existence of arbitrari- 
ness, of prerogative or even of wide 
discretionary authority on the part 
of the government; secondly, that it 
meant equality before the law or the 
equal subjection of all classes to the 
ordinary law of the land; and lastly 
that it might be used as a formula 
for expressing the fact that with us 
the law of the constitution is not 
the source but the consequence of 
the rights of individuals as defined 
and enforced by the courts. 

This interpretation has been much 
criticized in recent years by eminent 
constitutional lawyers, Sir Ivor Jen- 
nings, Professor Friedman, Professor 
Wade and others. But let us not as- 
sume that because like other pro- 
found concepts it is not easy to de- 
fine, it has no reality and no 
importance. 

I am not sufficiently bold to at- 
tempt a definition, but despite the 
criticism of Dicey’s interpretation, it 
does I think primarily signify to 
most of us the reverse of tyranny. 
In democratic society as Professor 
Friedmann says, most people under- 
stand by “rule of law” a state of 
affairs in which there are legal bar- 
riers to governmental arbitrariness 
and legal safeguards for the protec- 
tion of the individual. Where the 
rule of law does not reign—and it 
does not reign in many parts of the 
world today—it is replaced by the 
rule of fear or anarchy. 

The rule of law is one of the 
main buttresses of democratic soci- 
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ety. Where it exists, you will find 
justice, regard for individual liberty, 
legal protection from arbitrary ar- 
rest, freedom of the person and free- 
dom of the mind. 


Where it does not exist, one may 
expect to find, to use the words of 
Thomas Hobbes, “the life of man 
solitary, poore, nasty brutish and 
short”. 


The Rule of Law... 


No Certain Permanence 


As I have said, in both our countries 
the rule of law prevails but it would 
be foolish to assume that it is bound 
always to do so. It may be that it is 
more safely enshrined where you 
have a written and not an unwritten 
constitution. Even if that be the 
case, it does not follow that the rule 
of law will necessarily forever en- 
dure. 

When Dicey first published his 
analysis of the rule of law in 1885, 
the England the Empire that he 
knew stood at the very summit of 
its prosperity and power. Many of 
the great reforms which underlie 
the modern welfare state lay still 
twenty years and more ahead. The 
progress of socialism, or “collectiv- 
ism” as he preferred to call it, had 
by then, as he said later, “hardly ar- 
rested attention”. His view, if I may 
so put it, was confidently extrovert. 

Thirty years later in 1914, on the 
eve of the first Great War, when he 
came to write the Introduction to 
the ninth edition of his great work, 
the landscape, though still largely 
bathed in sunshine, was already 
changing beneath his eyes. The so- 
cial and technological revolution 
which was to transform the features 
of our world was already under way. 
With what anxiety then did Dicey 
sense the shape of things to come. 
He wrote of the “Singular decline 
among modern Englishmen in their 
respect or reverence for the rule of 
law”; of a distrust of both law and 
judges; of a trend in legislation to 
give quasi-judicial authority to offi- 
cials; of an extension of the sphere 
of the state’s activity leading to the 
state’s more and more undertaking 
a mass of business from which the 





jurisdiction of the courts was inevi- 
tably excluded; and following the 
Trades Dispute Act of 1906, of the 
growth of extraordinary immunities 
conferred on combinations of em- 
ployers and workmen 

It may well be that Dicey’s reac- 
tion in 1914 was partly the puzzled 
confrontation of a nineteenth cen- 
tury Whig with a new order and a 
new century which he could not ful- 
ly understand. And yet I wonder as 
we view the scene in 1956 whether 
he did not appreciate the prospect 
better than it is perhaps fashionable 
for the perplexed and _ diffident 
post-Diceyan lawyers to admit. In 
his lifetime Dicey saw a great dimi- 
nution in the respect or reverence 
for the rule of law. Has not that 
tendency continued? As the sphere 
of governmental activity has in- 
creased, have we not seen a corre- 
sponding diminution of the rule of 
law—and regard for the rule of law? 

During the last war we in Great 
Britain willingly submitted to a host 
of orders, regulations and controls, 
restricting individual liberties and 
freedoms. That was part of the price 
of victory. Those orders and regula- 
tions made laws binding on the pop- 
ulation, yet it was difficult for the 
ordinary man, indeed for the lawyer 
too, to know what the laws were, 
what was forbidden and what per- 
mitted. Access to the mass of docu- 
ments embodying these laws was not 
easy. To ascertain what the law was 
at a particular moment in relation 
to a particular matter affected by 
these orders was often a Herculean 
task, involving tracing through a 
labyrinth of orders, amending or- 
ders and further amending orders. 
Ignorantia legis non excusat; yet the 
ordinary man could not know and 
really could not be expected to 
know the content of this mass of 
orders and regulations. When pun- 
ished and perhaps severely punished 
for an offense created by them, for 
doing something which he did not 
recognize as morally wrong, he was 
apt to feel very considerable resent- 
ment and to feel that the law was 
indeed “a ass”. This led to less re- 
spect for the rule of law. 
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These orders and regulations were 
made in the exercise of powers dele- 
gated by Parliament. The signature 
of a Minister and sometimes of a 
senior civil servant alone sufficed to 
give what was embodied in a docu- 
ment the force of law. Only a small 
fraction of these orders and regula 
tions were the subject of debate and 
Even il 


discussion in Parliament. 


they were discussed, Parliament 
could not amend them; they had 
either to be accepted or rejected im 
toto and the chances of the rejection 
by the House of Commons of an 
order made by the Government with 
a majority of Government support- 
ers in the Gommons was infinitesi- 
mal. The most one could hope for 
was that by drawing attention to a 
defect, the administrators might be 
persuaded to introduce an amend 
ing order. 

What a convenient system this was 
for the administrators. No delay as 
a result of having to go through the 
normal legislative process, provided 
that it was within the powers dele- 
gated, no risk of successful challenge 
in the courts. 

Of this streamlined legislative ma- 
chinery great use was made in the 
immediate post-war years. We saw 
the jurisdiction of the courts ousted 
or limited in a number of fields. 
New tribunals were created, re- 
moved to a very large degree from 
control by the courts. Orders were 
made, indeed provisions were in- 
serted in statutes giving ministers 
powers to act if it appeared to them 
that a certain state of affairs existed. 
Whether it did so appear to them 
was not a justiciable issue. 

Since 1951 a very considerable 
change has taken place. We have got 
rid of a large number of these Or- 
ders and Regulations. Some have 
been replaced by statutory provisions 
which have been subjected to the 
close scrutiny of Parliament. Others, 
like those relating to the carrying of 
identity cards, have gone completely. 
Of those that remain, those found 
valuable will I hope in due course be 
replaced by statute, and most of the 
remainder scrapped. There must of 
course be some delegated legislation 
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but it should be limited in ordinary 
times to filling in the details of laws 
passed by Parliament. 

There has since 1951 been a very 
significant and salutary change of 
outlook. Any provision in a bill con- 
ferring power on a minister to make 
orders is closely scrutinized in Par- 
liament. A strong case has to be 
made out for the powers and mem- 
bers of Parliament on both sides of 
the House are vigilant to see that 
the exercise of those powers remains 
subject to Parliamentary control. 

The Courts are certainly no less 
vigilant to protect the rights of in- 
dividuals against abuse of power by 
officials and others. They have man- 
aged to exercise some control over 
what are now generally called ad- 
ministrative tribunals. Much has al- 
ready been done towards ensuring 
that decisions of such tribunals on 
points of law are subject to review 
by the established courts of justice. 
The whole aspect of these adminis- 
trative tribunals is now under ex- 
amination by a strong committee 
headed by an old friend of yours, 
Sir Oliver Franks. 





We have in Great Britain in re- 
cent years seen a revulsion of feeling 
in favor of the rule of law, a new 
realization of its importance and a 
renewed determination to maintain 
it. 

I have mentioned these matters— 
and I hope that I have not wearied 
you in doing so, for I think they 
illustrate that one should not assume 
the continued existence in the mod- 
ern world of the rule of law and also 
the necessity for perpetual vigilance 
to secure its preservation. 

This renewed realization of the 
importance of the rule of law is not 
of course confined to Britain. Last 
year you will remember the Inter- 
national Commission of Jurists con- 
vened a congress at Athens of a hun- 
dred leading jurists from forty-eight 
countries. Their task was “to con- 
sider what minimum safeguards are 
necessary to ensure the use of the 
Rule of Law and the protection of 
individuals against arbitrary action 
of the State”. They passed a resolu- 
tion, now known as the Act of 
Athens, declaring that “the Rule of 
Law springs from the rights 
November 


1956 + Vol. 42 1017 


























































































The Rule of Law 


of individuals developed through 
history in the age old struggle of 
mankind for freedom: which rights 
include freedom of speech, press, 
worship, assembly and _ association 
and the right to free elections to the 
end that laws are enacted by the 
duly elected representatives of the 
people and afford equal protection 
to all’. In that short sentence a very 
great deal is comprehended. 

We lawyers are perhaps apt to be 
skeptical about such sweeping asser- 
tions of human rights as are con- 
tained in the United Nations Char- 
ter, the Declaration and Covenant 
on Human Rights and the Europe- 
an Convention on Human Rights. 
But while we may disagree as to the 
extent of a particular right, we 
should, I think, agree with the In- 
ternational Commission of Jurists 
that a special responsibility rests on 
lawyers to see that the legal guaran- 
tees of human rights in national sys- 
tems of law do in their total effect 
protect and enhance the dignity and 
worth of the human person. We law- 
yers all know and recognize our duty 
to our clients. We have an impor- 
tant duty to the public too. No mat- 
ter what our views may be on partic- 
ular political matters, it is for us to 
recognize and to resist any attack on 
the fundamental principles under- 
lying the rule of law; for the main 
tenance of the rule of law is indeed 
one of the cornerstones of modern 
democratic society. 

Not infrequently when a proposal 
is put forward to give new discre- 
tionary powers to administrators, 
free from control by the courts, it is 
contended that the grant of such 
powers is “in the public interest’’ or 
“in the interests of the workers” or 
is justified by “state necessity”. This 
is no new thing. In a little book pub- 
lished in 1819 I came across the 
following quotations from a poem: 

Of those great men who clothe their 

private hate, 

In the fair colours of the public good; 

And to effect their ends pretend the 

state, 

As if the State by their affections 

stood. 


The use of such expressions usu- 
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ally means that the grant of powers 
free from control by the courts will 
be very convenient for acministra- 
tion but it should be remembered 
that the public interest in good ad- 
ministration is seldom, if ever, great- 
er than the public interest in the 
rule of law. Such pretexts when put 
forward warrant the closest exami- 
nation. In totalitarian countries, 
they have been used to destroy in- 
dividual rights. It is I think particu- 
larly the duty of lawyers in demo- 
cratic countries to expose as best we 
can the falsity of such pretexts when 
it exists. 

I am not asserting that we lawyers 
should go so far as to contend that 
all decisions on policy, all adminis- 
trative acts should be subject to ju- 
dicial procedure and examination 
That would be going far too far and 
if we put forward any such conten- 
tion we should expose ourselves to 
the jibe that what we really care 
about is rule by lawyers and not the 
rule of law. If every decision of poli- 
cy, if every administrative act had 
to be or might be subjected to pro- 
longed judicial inquiry, it would in- 
deed be difficult if not impossible 
to carry on the business of govern- 
ment efficiently. When a govern 
ment has decided on a particular 
policy, whether it be to institute a 
National Health Service, build a 
new town or make a new motorway, 
it must often be most annoying and 
irritating to those charged with the 
duty of carrying out that policy as 
quickly as possible, to find them- 
selves delayed, held up it may be 
for months, by lawyers protecting 
the interest of individual clients. 
That should not, however, lead to 
demands for power to ride rough- 
shod over individual rights, but only 
for acceleration of the procedure 
whereby the objections of individu- 
als can be speedily investigated and 
determined. 

It is of course vitally important 
that the legal systems of nations 
where the rule of law prevails 
should make it possible to bring to 
the Bar of Justice those who have 
acted in excess of the powers con 
ferred upon them or otherwise ille- 


gally. A country may have the best 
laws in the whole world, but that 
is of no consequence unless those 
laws can be and are enforced. A 
criminal code, however good, is of 
no value without a police force. 

Indeed, if sanctions do not exist, 
it can be said that the rule of law 
does not. 

So far I have spoken of the rule 
of law in the domestic national field. 
I now want to say a little in relation 
to it in the international field where 
it is at least as, if not even more, im- 
portant. Where the rule of law does 
not prevail within a country, it is 
hardly likely that that country will 
have much regard for the rule of 
law in the international field or for 
international obligations. If there is 
one thing on which there is com- 
plete unanimity of opinion among 
the freedom-loving nations of the 
West, it is in our hatred of war and 
of the use of force. It is our hope 
and our belief that the time may 
come when all international dis- 
putes can be settled and disposed of 
without the use of force just as in a 
civilized community a dispute be- 
tween individuals can be resolved 
without the use of violence—and if 
violence is used it is punished. 

The fundamental difficulty about 
the rule of law in the international 
field is the absence of sanctions 
other than that of force to enforce 
compliance with it. In this century 
we have seen a very considerable 
and most regrettable disregard of in- 
ternational law. After each great 
war we have seen valiant efforts 
made to devise machinery whereby 
the use of force by nations can be 
avoided. First we had the League of 
Nations: now we have the United 
Nations. We have an international 
court. But we have seen that it is 
possible to flout with impunity a 
resolution of the United Nations 
and to ignore a decision of the inter 
national court. Where a resolution 
of the United Nations is disregarded 
or a decision of the international! 
court rejected, really the only effec 
tive sanction whereby the will of the 

United Nations can be imposed o1 

(Continued on page 1090 
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As Between Friends: 


The Common Law Man 





by Sir Edwin Savory Herbert, K.B.E. + President of the Law Society of England 


=" This is the address delivered by Sir Edwin on the afternoon of Thursday, 
August 30, to the Assembly of the American Bar Association during its 79th 
Annual Meeting in Dallas. The address was given before a capacity crowd in the 
Main Ballroom of the Statler Hilton under the title “As Between Friends”. 





® You all know the cautious lawyer 
who draws his pleadings in such a 
way that when he comes to trial he 
will have freedom of action with no 
issue closed—like the man who de- 
nied that his client was the father of 
the said twins or either of them. 
That was my state of mind when I 
was asked to give the title of my ad- 
dress today. I did not then know 
quite what I might want to say and I 
wanted to keep for myself full free- 
dom of action. So I needed a title 
which would allow me to say any- 
thing without being called to order 
for irrelevance. 

But two things I knew. I knew 
that among friends one may say any- 
thing. And I knew that here I should 
be among friends for, believe me, 
ladies and gentlemen, I am no 
stranger to your country or to your 
way of life. I have been here many 
times and whenever I come here I 
find friends. I say this from a wide 
experience of American people in 
various walks of life. 

I first came here nearly forty years 
igo as a seaman in the British Navy. 
| landed in New York on a hot Au- 
zust afternoon. That was my first 
tlimpse of your country. I was as- 


signed for a week to help train Amer- 
ican signalmen in the signals proce- 
dure we had in the convoys in those 
critical days of World War I. When I 
am in a tight spot I often find it com- 
fortable to recall that I once sur- 
vived a week as a limey in the Brook- 
lyn Naval Yard. In those days the 
streets of New York between the two 
rivers and Fifth Avenue were pretty 
rough places. Neither the East Side 
highway nor the West Side highway 
had been built. My mother was very 
much concerned about the perils to 
which I was exposed, the perils of 
the sea and the perils of the King’s 
enemies. Had she known the sort of 
company I was keeping and the sort 
of places I was in, she would have 
been more anxious perhaps about 
other perils. But I saw a lot of life 
then and I learned many things then 
that have stood me in good stead 
since. 

During World War II, the war 
job I was doing brought me fre- 
quently here and amongst other 
things it thrust me into the interde- 
partmental strife of Washington, the 
sort of subsidiary warfare which 
springs up in wartime in every cen- 
ter of government. I came to that 


experience armed with what I had 
learned in the tougher streets of New 
York. To that knowledge I had care- 
fully added a study of Lord Bryce’s 
great work on the American Con- 
stitution and some of Mr. Geoffrey 
Gorer’s researches into the character 
of the American people. My supple- 
mentary studies were not needed. 
What I had learned in the New 
York of World War I was really all 
I needed. So, in World War II also 
I met all sorts of conditions of men. 

I recall two highlights of that ex- 
perience. I remember an occasion 
when for some reason or other which 
I cannot now explain, I found my- 
self on my feet after lunch without 
previous warning addressing the 
Foreign Relations Committee of the 
Senate, with two high-ranking offi- 
cials of the State Department look- 
ing on to see fair play. That was a 
rather shattering, but a very reward- 
ing and educative experience. I re- 
call another occasion when I had to 
attend a meeting of the Combined 
Chiefs of Staff for the purpose of ex- 
plaining to them the latest form of 
secret communication which the en- 
emy had devised and my department 
had uncovered. I have the happiest 
recollection of seeing them all round 
the table the whole of one afternoon 
goggling down microscopes like a lot 
of school boys. General Marshall was 
there and Admiral King and Gen- 
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eral Bedell Smith and also of course 
our own Sir John Dill, that great 
friend of both countries, whose bones 
lie in Arlington alongside those of 
your own honored dead. If you want 
to know what I was showing them, 
you have only to look at that glass 
case in the anteroom of Mr. J. Edgar 
Hoover's office in the Federal Bu- 
reau of Investigation and there you 
will see it all displayed to public 
gaze. 

I recall a more recent visit when 
I was asked to assist in advising the 
United Nations upon how they 
should handle the very difficult and 
delicate question of the attitude of 
their staff in loyalty matters. There 
I had the great good fortune to have 
as a colleague, Mr. Wilitam D. 
Mitchell, alas no longer with us, a 
great lawyer and a great gentleman 
if ever there was one. 

I could go on boring you with rec- 
ollections of incidents drawn from 
many journeys and meetings with 
many people in the worlds of the 
law, business and government, but 
I have one confession to make. I have 
never until this week set foot in Tex- 
as. That is not to say that I have not 
met Texans. You do not have to go 
to Texas to meet Texans, any more 
than you have to go to Scotland to 
meet Scots. Wherever you go in any 
part of the world where there is ad- 
venture to be had or money to be 
made you will always find Scots and 
Texans. I can recall many encoun- 
ters with Texans. I have listened to 
so many of their stories as tall and 
as long as their drinks. But I recall 
one particular incident with a Tex- 
an, short and to the point, which I 
can never forget. I was down on an 
oilfield in Latin America, where an 
English company of which I am 
chairman, is in partnership with one 
of your great oil corporations. The 
manager was a Texan about 6’6” 
high and broad in body and mind 
to match. We had had a trying day. 
There had been a dispute amongst 
the geologists which had been as hot 
as the day. We had all been trying 
to do what we could to smooth mat- 
ters over and reach agreement, but 
there had been no success and at 
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midnight the struggle still went on. 

Our friend Bill had restrained him- 
self all day, but at last he could stand 
it no more and he broke out, “I 
guess we had better do what those 
boys did in Texas”. And then he told 
the story you probably all know of 
how two men going to drill a well 
down here got tired of the long jour- 
ney and decided that they would 
drill in a field where an old mule 
was lying. So they dug the old mule 
in the ribs, made him get up and 
spudded their well there. It was the 
discovery well of a successful oilfield. 
“Hell,” said Bill, “we don’t want 
geologists, we want a mule.” You 
can imagine that a ghastly silence 
followed. I was foolish enough to 
break it. I said “Well, Bill, I hope 
they did something for the old 
mule.” Without a moment’s hesita- 
tion came the answer: “Sure, they 
made him chairman of the com- 
pany.” I may say that from that mo- 
ment the field has never looked back, 
and Bill and I have remained fast 
friends. 


A Common Ground... 
England and America 


I could add to experiences of Amer- 
ica and Americans meetings with 
men of diverse races in many other 
parts of the world, at home in Eng- 
land, and in many of Her Majesty's 
dominions beyond the seas, meetings 
which have brought me into touch 
with people of the most diverse oc- 
cupations and characters and out- 
looks. And yet, in all those places, 
and with all those people I have felt 
myself at home. In the background 
of our converse there has been some- 
thing upon which we could find com- 
mon ground, and find common 
ground instinctively without con- 
sciously searching for it, common 
ground which is there embedded in 
our experience, our environment, 
and almost one might say in our 
personality. 

I have pondered long upon this 
and wondered why it should be so. 
I believe I have found the answer. 
I shall suggest to you the answer be- 
cause it is the real theme of what I 
want to say to you today. Take any 


one of these men: from the great po- 
litical and military leaders in Wash- 
ington, the oilfield manager, leaders 
of our own profession, and so on 
through Government officials, busi- 
nessmen, and many other people of 
all sorts. Scratch any one of them 
and what do you find under the skin? 
I suggest, gentlemen, that what you 
find under the skin is the liber et 
legalis homo of the common law— 
the free and responsible man, whose 
character sustains and shapes the law 
and whose freedom and responsibil- 
ity it is the function of the law to 
sustain and fortify. 

We should take a look at this free 
and responsible man, for he is an 
important person. In spite of the 
mass of legislation which afflicts your 
country and mine, the basic rights 
and duties that govern human rela- 
tions depend not on legislative en- 
actments, but on the sort of reaction 
you can expect from him. So one 
needs to ask what sort of a man is 
he? For it is his character that colors 
and gives to the common law its pe- 
culiar character. 

On examination this extraordi- 
nary person turns out to be a very 
ordinary person. He is not a saint, 
but he is certainly not a rascal. He 
is not a hero, but he is not a coward. 
He is a solid citizen but he is not too 
bright and good for human nature's 
daily food. He is expected to behave 
reasonably, but under a reasonable 
degree of provocation it is reason- 
able to expect him to forget reason 
and act in passion. He is insistent on 
his own rights, but he is diligent too 
in the performance of his duties. In- 
deed, he thinks of his duties largely 
in terms of what one free and respon- 
sible man should be expected to do 
or forbear towards another free and 
responsible man. He thinks of him- 
self as a member of a free but or- 
dered society. He believes that he 
has a duty to God which is reflected 
in his duty to his fellow men though 
wild horses would not drag such an 
admission from him. 

The common law is something 
that reflects the nature and characte 
of the ordinary man, the conduct 
required by the common law is the 
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sort of conduct one might reasonably 
expect from such a decent man. It 
is not and never has been a code of 
rules imposed from above for the 
purpose of reforming or improving 
or protecting the ordinary man. The 
presumption of the modern bureau- 
crat, the gentleman from Whitehall, 
as we call him in England, who 
knows how every man, woman and 
child should behave far better than 
they do themselves, is a thing repug- 
nant to the common law. The ordi- 
nary person's dislike of being “bossed 
about” is not due to some abstract 
belief in freedom but to the fact that 
common law is as pervasive as the 
air we breathe. Anything unreason- 
able or authoritarian taints the air, 
and we who live under the common 
law feel ill at ease as though we were 
suffering from some mild _poison- 
ing. The truth is that the growth of 
the common law has been more a 
process of education than anything 
that 
the kind of education you get in a 
family at home than the kind you 
get at school. It is a matter of grow- 


else, and education is more 


ing up into a way of life developed 
and refined from generation to gen- 
eration. It is like being moulded by, 
living under and handing on a fam- 
ily tradition, a tradition that lives 
and grows and changes and yet re- 
mains unmistakably itself. To my 
mind there is no doubt at all that it 
is this life under the law that gives 
that unity, that sense of neighborli- 
ness that has so far carried both you 
and us through so many periods of 
stress and danger. It is this most 
precious heritage, this living, grow- 
ing thing, this noble contribution to 
the life of the world, we lawyers 
have to sustain and defend. God 
forbid that we should ever forget it 
or take it for granted. God forbid 
that we should ever let the compli- 
ations and intricacies of what we at 
home call “the welfare state”, with 
its paraphernalia of acts of Parlia- 
nent and statutory regulations, over- 
ay or suffocate the free spirit of the 
ommon law. 

There are other things we need to 
emember about our common law 
nan. He believes in, he is loyal to 
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the state, because he sees in it the 
outward and visible sign of the or- 
dered society to which he is respon- 
sible, to whose vitality his freedom 
contributes and from which his free- 
dom in turn draws strength. But he 
utterly repudiates the idea that his 
rights derive from the state. 


Human Freedom .. . 
A God-Given Right 


A man is “free’’. Why? Because some 
other man allows him liberty of ac- 
tion? Because he is useful to the 
state? Because the state guarantees 
him something in return for services 
rendered? Because he is socially de- 
sirable? Because he is approved by 
the majority? Because he pays his 
taxes and keeps up his insurance 
contributions? No, for none of these 
reasons, but simply because he is a 
human being, and being that he has 
within him the sacred spark of a life 
divine. Therefore, says the common 
law, you must never use him as a 
means to an end, you must respect 


him as a person, you must never use 
him as you would a thing. A man is 
never to be the creature of sovereign 


or state. A man is free because he is 
a man and not because he is a citizen. 
He is by nature, by reason of his di- 
vine creation, a liber homo. Because 
he is free, the development of his life 
and powers is in his own hand, he is 
responsible, that is to say he is self- 
controlled. Is it not for this very 
reason that we English and Ameri- 
can people hate in our souls the 
Nazi or Communist technique of 
conditioning people? That is to ap- 
ply to the liber homo methods that 
may be appropriate to training a 
dog or a horse, even my dear old 
mule, but which are a denial of the 
nature of a man. No, to train a man 
you must gain his consent, and, says 
the common law, you must do it by 
appealing to his reason and respon- 
sibility. Because he is free he is re- 
sponsible and he is responsible be- 
cause he is free. Your liber homo 
must by his nature be also a legalis 
homo. The common law does not 
confer a series of freedoms, it as- 
sumes that a man is free and then 
says that certain actions, assault, bat- 
tery, defamation, trespass, negligence 
and so on, are such obvious abridg- 
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ments of a man’s freedom that no 
reasonable free man would inflict 
them on another. Therefore you owe 
me a duty not to do these things, a 
duty I can if necessary enforce in the 
courts. Rights at common law are 
the consequences of duties. I carry 
within me as a man an inexhaustible 
fund of freedom from which I can 
never be parted and to which the 
state cannot add. My common law 
rights are no more than the means 
available to me of enforcing your 
duty to respect my freedom and your 
rights against me depend on my du- 
ties to you. 

We must remember too that just 
as our common law man does not 
derive his rights from the state, so 
also he does not derive his power 
merely from being in a majority. He 
is reasonable, he is neighborly, he is 
a member of society, he is a citizen, 
but above all he is an individual. 
He seeks to find justice in something 
inherent in itself and not simply in 
the will of a majority. 

What makes a law just? Is it the 
will of a ruler, or the safety of the 
state, or the interest of a ruling class, 
or the inclination of a party with a 
majority of votes in the country or 
in the legislature? Each of these an- 
swers has been from time to time ac- 
cepted in one country or another. 
Maybe the last, the inclination of a 
majority, is our rough working an- 
swer in my own country today. The 
voice of the people is the voice of 
God; a majority voice is the voice of 
the people; therefore the law is just, 
because the people want it, or are 
said by their managers to want it. I 
speak of my own country; I do not 
doubt that you conduct your own 
politics on a higher and nobler level. 
We have to learn that this so-called 
“democratic” idea is capable of be- 
coming at least as heavy a tyranny 
as the rule of kings, or aristocrats, or 
dictators, and that in some totalitar- 
ian countries this conception of a 
fleeting majority’s will as being in 
itself just, has been the means of es- 
tablishing the tyranny. We all hated 
the tyranny of Hitler. Let us not 
forget that he obtained a majority 
in the Reichstag by constitutional 
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means and relied upon a majority 
throughout. It was his treatment of 
minorities that was shocking to us. 
Was that treatment just because they 
were minorities? Have Jews no rights 
because they are few? Should you 
have the right to persecute Chris- 
tians because most people do not go 
to church? Of course we will all an- 
swer no. If we do, we must remem- 
ber that we are rejecting, as the com- 
mon law man rejects, the will of the 
majority as the final criterion and 
admitting that for a law to be just 
it must be judged by some other 
standard; that the majority ought 
not to use its power unjustly. In 
other words, perhaps to our surprise, 
we find ourselves in the realm of 
morals. 

So to our list of the qualities of our 
common law man we have to add 
moral qualities and the belief that 
justice derives from something more 
absolute than expediency or self-in- 
terest or party. 

Finally we must admit that so far 
as the common law man is con- 
cerned, words importing the mascu- 
line gender do not include the fem- 
inine also. There is no such thing at 
common law as the reasonable wom- 
an. This is not because the com- 
mon law man is a misogynist; far 
from it, he is very much akin to 
homme moyen sensual. But he is 
full of common sense and he knows 
well that if women were of reason 
all compact, he would have little 
chance of finding a wife. So he ranks 
together infants, lunatics and mar- 
ried women, to whom my witty 
namesake, A. P. Herbert, would add 
cattle demenent, a point I wish the 
late lamented Ephraim Tutt had 
lived to argue. So marriage continues 
and the race of man goes on thanks 
to the steadfast refusal of the com- 
mon law to insist on a form of sex 
equality which would result in a 
Rule against Perpetuities more 
stringent than any devised by any 
court of equity. 


The Civil Law Man... 
A Near Relative 


I have been speaking as a common 


lawyer to common lawyers. But I re- 





member that there must be many 
among you from states whose legal 
systems have developed out of an- 
other tradition—the tradition of the 
civil law. Gentlemen of the civil law, 
the common law man salutes you as 
a close relation. I had it on the tip of 
my tongue to say as a cousin. But 
that will not do; I shall call you un- 
cle. For you are of an older genera- 
tion. You grew up and flourished in 
the clear light of the Mediterranean 
while we were still sheltering in our 
primitive caves against the damp dull 
mists of the Western Seas. Indeed it 
was not until you came to England 
and settled in Oxford that we were 
stimulated into _ self-consciousness 
and began to systematize our laws. 
In the process the Inns of Court 
came into being, institutions that 
through the ages have produced the 
finest flowers of the common law, 
many of whom are common to both 
our countries, and others of whom, 
like the Attorney General, you have 
welcomed at your conferences. 

Let me admit at once that between 
the common law man and the man 
of the civil law there are great dif- 
ferences of outlook. They are great 
enough to make understanding be- 
tween uncle and nephew difficult. 

After all, the older man _ was 
brought up in a country of clear 
skies where natural objects stand 
out in bold relief, where bounda- 
ries, the edges of things, are sharply 
defined. There are no half tones. 
Light is bright and shade is dark. 
The younger man was brought up 
in a country of short horizons, of mist 
and cloud, where the edges of things 
are often blurred with atmospheric 
softening. I am sure that men’s ways 
of thought are affected by their cli- 
matic environment, and it has cer- 
tainly been so in their thoughts 
about law. Your civil lawyer likes to 
look to a wide horizon. He likes to 
take great sweeps of theory. Your 
common lawyer prefers to look no 
further beyond his nose than he 
must. He prefers to answer prac 
tical questions in a practical way 
and when he hears the word theory, 
it has the same effect as the word 

(Continued on page 1093) 
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Canadians and Americans: 





How They Are Different From One Another 


by Paul P. Hutchison, E.D., Q.C., LL.D., D.C.L. + President of The Canadian Bar Association 


= It has become a tradition—and it is a fine tradition—that the President of The 
Canadian Bar Association should be one of the distinguished guests at the Asso- 
ciation’s Annual Meeting. The President this year was doubly welcome, since he 
is the grand-nephew of a former President of the American Bar Association. 
Colonel Hutchison addressed the second session of the Assembly during the 
79th Annual Meeting in Dallas last August. His address is published here in full. 





=" Because of my personal back- 
ground, this is a unique occasion 
for me. My paternal ancestors were 
Highland Scots who crossed the At- 
lantic very shortly after the British 
conquest of Canada. On my mater- 
nal side, however, I am _ English- 
American. My mother’s family, 
whose Phelps name I bear, came 
from England in 1630 to settle in 
Massachusetts Bay Colony. Begin- 
ning with the original settler, 
down the centuries since, there has 
been a continuous stream of Amer- 
ican judges and lawyers in her fam- 
ily. My grandfather was a lawyer 
qualified to practice in several of 
your states. His eldest brother, Ed- 
ward J. Phelps, was one of your 
great advocates, your Ambassador to 
the United Kingdom and the third 
President of the American Bar As- 
sociation. One wonders what would 
pass through his mind could he be 
with us today. He would see how 
vour great Association has grown. 
But I imagine he would be even 
nore startled to find his grand- 
iephew here to address you as Pres- 


ident of a Canadian Bar Association, 
founded after his day 
the encouragement of his Associa- 
tion. But I think he would consider 
it appropriate that I should speak 
to you in the Lone Star State. For he 


as a result of 


would recall his older contemporary 
cousin, who had also been a 
Minister to England, but from Tex- 
as, my distant kinsman, Captain 
Henry Austin. 

When I 
World War I with a Canadian bat 
The Black Watch we were 
eleven hundred strong, wearing the 
historic kilt of our Scottish 
tors, but of our thirty-five 
seven had American mothers. This 
is not a too unusual situation in my 
country. Not only have we 


and 


went overseas during 


talion of 


ances 


officers, 


Cana- 
dians and you Americans close ties 
of friendship, but also those of blood 
relationship. It is as such a Cana 
dian that I speak to you today. 

Our open frontier has been an ex- 
ample to the world and our simi- 
larities and our friendly relations 
have been a theme chosen by many 
speakers in both our countries. But 


what I am going to emphasize today 


is not our similarities and our 
friendly relations, but our differ- 
ences and our friendly relations. 


And, while it may sound a paradox, 
I believe that fundamentally these 
differences are the life blood of our 
relationship and must be nurtured. 
To understand these differences 
we must go back and view them in 
the perspective of our past history 
and in the light of our political in- 
stitutions and of Canada’s rapid eco- 
nomic development during the past 
twenty-five years. 
and sur- 
Americans that 
Canada has remained a part of the 
British of Nations. 
Perhaps this is because it is not gen- 


It probably is strange 


prising to many 
Commonwealth 


erally understood that the only re- 
maining tie between England and 
Canada is that of choice on our part. 
Chis in itself may seem strange to 
an American, but perhaps the ini- 
tial difference between Canada and 
the United States is that Britain nev- 
er exacted any taxes from us. It may 
well be that Britain was too busy try- 
ing to collect taxes from you Ameri- 
cans across the border to have time 
for us. 


Be that as it may, we have 
never paid taxes to Britain. In fact it 
was the British taxpayer who paid 
for our protection and British troops 
who protected us. To Canadians 
hated Redcoats of 


therefore the 
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your school history books became 
protectors rather than feared op- 
pressors. In 1950 our Minister of 
Justice stressed this fact at Washing- 
ton when he said: 
Canada during most of her early his 
tory was defended by British troops 
and was protected, as well as all free 
nations, by the British fleet, paid for 
by the British taxpayer. 


British Loyalists .. . 

English and French 

In looking back on our respective 
histories it must not be forgotten 
that not all the English colonists of 
1776 rebelled. Thousands then de- 
cided to remain British and came 
north to settle our provinces of New 
Brunswick and Ontario. They were 
known as United Empire Loyalists 
and were granted the right to use the 
initials U.E.L. after their family 
names. 

In the early history of Canada it 
was not only English-speaking Ca- 
nadians and U. E. Loyalists but also 
the recently conquered French who 
decided to remain British. This was 
so, notwithstanding the bitterness 
aroused by the deportation of Evan- 
geline and her fellow Acadians (the 
“Cajuns” of Louisiana) from the 
eastern British Colony of New Scot- 
land. On the surface this seems 
astounding, but the French Revo- 
lution was still some years in the 
future and under the old French 
Regime in Canada there had been 
little personal liberty. In a few years 
a conquered people had come to ap- 
preciate the meaning of personal 
liberty under British rule. Conse- 
quently, when in 1775, only fifteen 
years after the British conquest of 
Canada, an American army set out to 
“liberate” the French in Canada they 
found that the French did not want 
to be liberated. At that time Mont- 
real was occupied by an American 
army and Quebec City was invested 
by another. Montreal was governed 
then for some months by an Ameri- 
can commission, headed by Benja- 
min Franklin. Very recently the 
Congress of the United States of 
America presented one of its Frank- 
lin Commemorative Medals to the 
Gazette, a Montreal morning news- 
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paper which Benjamin Franklin 
was instrumental in founding dur- 
ing his stay in Montreal. 

Why were Franklin, Samuel Chase 
and Charles Carroll of Carrollton 
unsuccessful in this attempted con- 
quest of liberation? Causes are al- 
ways multiple and intertwined, but 
one main reason undoubtedly is that 
Britain permitted the French popu- 
lation in Canada to retain its own 
language, religion and civil laws. 

That this Canadian unity under 
British rule stood on solid ground 
was manifested again during the 
War of 1812, when the English 
Canadians at Queenston Heights in 
Upper Canada and the French Ca- 
nadians at Chateauguay in Lower 
Canada checked the advancing 
American armies who still cherished 
the hope of liberating Canada and 
joining it to your great nation. 

In time “liberating” Canada died 
out but “Manifest Destiny’’ came to 
take its place. After the War Be- 
tween the States it was said in 
Congress that the intention of na- 
ture was to include the whole North 
American continent in the magic 
circle of American Union—it was 
“manifest destiny” that the United 
States should take over Canada. 
Again—not so long ago—a member 
of your Congress rose in the Senate 
to suggest that the United States 
take over Canada, turning each of 
its provinces into a state of the 
Union. You and we realize how silly 
that suggestion was—if only because 
Texas would never consent to be- 
come merely the fourth largest 
state! Probably few Americans, or 
Canadians either for that matter, 
realize that in fact our Province of 
Quebec is more than twice the size 
of Texas and that each of our Prov- 
inces of British Columbia and On- 
tario contains almost one hundred 
thousand more square miles." 


Many Similarities... 

Significant Differences 
Canadians and Americans 
course very similar in many ways. 
We are both North Americans, with 
a way of life different from the 
European way or the South Ameri- 


are ol 


can way or that of other parts of the 


world. We have much the same 
ideals, ambitions, standards of edu- 
cation and of justice. As our Cana- 
dian Ambassador to the U.S.A. 
said earlier this year: 
The objectives of the United States 
and Canada, the major ideals of the 

American and Canadian peoples—the 

great essentials—these by tradition and 

by choice are the same both sides of 

the border and, please God, will re- 

main so. 
Our respective laws are similar in 
principle even if they differ in de- 
tail. For we have a common heri- 
tage which we both call “liberty un- 
der law’. Moreover, English is our 
common tongue, but not entirely so. 
To a third of all Canadians the 
mother tongue is French, and Mont- 
real is, after Paris, the largest 
French-speaking city in the world. 
In Canada there are many English- 
Canadians and_ French-Canadians 
who constantly speak both French 
and English. Indeed in my province, 
all of us lawyers must do so, if we 
are to represent our clients properly. 

There are many other similarities 
between us, of customs and _ habits 
and ways of speech. This is true to 
such an extent that even an English- 
man sometimes finds it difficult to 
distinguish between an American 
and a Canadian. Yet in spite of 
these similarities we are different. 
This, it appears to me, is a result 
of our respective histories, our dif- 
ferent political institutions and affil- 
iations, our relative populations and 
the way we have each developed 
economically. 

In government, we are both fed- 
eral unions. Both of us have repre- 
sentative government, but Canada 
has followed the example of the 
United Kingdom and also has re- 
sponsible government. At __ first 
glance our respective political in- 
stitutions very similar. We 
both have a central government 
functioning through federal cabinets 
at Washington and Ottawa, with an 
upper and a lower house of repre 
sentatives of the people. You have 


seem 


1. Texas—267,339 square miles; Quebec— 
594,860; British Columbia—366,255; Ontario— 
412,582 (Tue Sraresman’s Year Boox 1955, 
pages 734 and 361). 
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your Congress with a House ol Rep- 
resentatives and a Senate; we have 
our Parliament with a House ol 
Commons and a Senate. Locally you 
have state legislatures, usually, | 
understand, with an upper and a 
lower house; we have provincial 
legislatures with only one assembly, 
except in Quebec which also has an 
upper house. 

Your head of state is an elected 
President and therefore, of necessity, 
is active in politics. Our head of 
state is the Queen of Canada, who 
happens also to be the Queen ol 
england and of other nations. The 
Canadian head of state is above and 
beyond the politics of the day and 
is represented locally by her Viceroy, 
the Governor-General. He too is 
above and beyond politics and is 
appointed by the Crown, but only 
on the advice of the Canadian Gov- 
ernment. This is but one of various 
differences in our two systems of 
government. 

The 
sible as well as representative gov- 


Canadian system is respon- 
ernment. As a result the Canadian 
Prime Minister, as head of the Cab- 
inet, and his colleagues in that Cab- 
inet, are responsible to Parliament 
and the government of the day must 
answer in the House of Commons 
for its actions. The House of Com- 
mons is elected for a period not ex- 
ceeding five years and may be dis- 
solved at any time by the head of 
state (acting through the Gover- 
nor-General) on the advice of the 
Prime Minister. The 
tiates nearly all public bills placed 
before Parliament; it resigns office 
when it becomes evident that it no 


Cabinet ini- 


longer holds the confidence of the 
elected representatives of the peo- 
ple. Members of the Cabinet are 
elected Members of Parliament. On 
appointment to Cabinet rank, the 
new Minister (if he is not a member 
of Parliament) must stand for elec- 
tion. It sometimes happens that 
the voters do not approve of his Cab- 
inet appointment and he is defeated. 
But a Cabinet minister must be a 
Member, answerable in the House 
for the actions of the Department 
which he heads and, in a sense, for 


Paul 


P. 


Hutchison 
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the actions of his colleagues in the 
Cabinet. 

The Canadian Senate, however, is 
not an elected body. Our Senators 
are appointed for life by the Gov- 
ernment of the day, not necessarily 
from the Government's own party. 
All legislation both 


must pass 


houses and Governor- 
General's assent. The powers of the 


Canadian 


receive the 
Senate are as wide as 
those of the House of Commons, ex- 
cept on taxation and money bills, 
but it is an unwritten law that the 
Senate does not act in defiance of 
the will of the people as expressed 
in the Commons. 

Under the Canadian Constitution 
separate specific powers were allot- 
ted to the federal and to the pro- 
vincial authority, but residuary 
powers are vested in the federal au- 
thority. This was done deliberately 
when our Constitution was enacted 
in 1867. In the events leading up to 
the War Between the States, Cana- 
dian leaders of that time saw the 
result here in the United States of 
placing the residuary power in the 
hands of the local state. Local gov- 


ernment in the Canadian provinces 
is also responsible representative 
government, very similar to federal 
government but for provincial pur- 
poses. 

So one sees that though the gov- 
ernmental systems of Canada and 
the United States appear to be very 
similar, there are in fact some very 
fundamental differences. It is not 
suggested which system may prove 
best in the long run, but these dif- 
ferences are a natural corollary 
to our respective historical back- 
grounds and development. 

As has been noted the position of 
the Canadian head of state, or of 
the Canadian Prime Minister, is 
quite different from the position of 
the President of the United States. 
We adhere to the monarchial sys- 
tem and you to the republican. This 
does not mean that Canada is a 
British colony. We have had self- 
government for nearly a century. 
Chis was given to Canada by the 
British North America 
enactment in 


Act, an 


1867 of the British 
Parliament. That Act fundamental- 
ly is 


the Canadian Constitution 
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which can now be amended by the 
Canadian Parliament. Since 1867 
Canada has enjoyed domestic auton- 
omy. For some time we were sub- 
ordinate to Britain in a very few 
other respects. But, since the Bal- 
four Resolution of 1926, the United 
Kingdom and the Dominions of the 
British Commonwealth have been 
equal in status. The Commonwealth 
is a very loose and informal organ- 
ization, hardly even a political one. 
Since the Statute of Westminster of 
1931, the Dominions have been rec- 
ognized as autonomous, internation- 
ally as well as domestically. As a 
matter of fact, Canada has negoti- 
ated its own treaties since 1893. 
Canadians are proud of their part 
in the Commonwealth. We believe 
it is the most workable and _ suc- 
cessful league of nations or united 
nations organization so far. In its 
component parts the individual do- 
minions are not merely followers of 
Britain. As long ago as 1922 the 
United Kingdom was on the brink 
of war with Turkey, in the Chanak 
Incident, but Canada’s unwilling- 
ness then to support the Brit- 
ish view undoubtedly resulted in 
more peaceful steps being taken. 
Canada has had self-government 
only half as long as has the United 
States, but as Prime Minister St. 
Laurent has said: 
The Commonwealth relationship has 
created in all its members a habit of 
understanding and cooperation which 
makes it easier for our nations and 
our governments, whether inside or 
outside the Commonwealth, to further 
whatever common interests we may 
have. 
Our partnership in the Common- 
wealth and two world wars in one 
generation have brought many of 
our Canadian citizens into a close 
personal contact with many indi 
viduals of other races, creeds and 
colors. With such contacts have come 
understanding and appreciation ol 
the aspirations of many different 
peoples. Canadians also appreciate 
with respect the long and intimate 
experience which Britain has had in 
world affairs with peoples of all 
races. In addition, for some gener- 
ations now our Canadian statesmen 
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have worked closely within the Com- 
monwealth and Empire with the na- 
tive leaders of the Middle East, Af- 
rica, India, Ceylon and the Far East. 
Canadian views on foreign affairs 
therefore come from __ practical 
knowledge and experience. 

Your recent Ambassador to Can- 
ada has frequently suggested that 
Canada should not be taken too 
much for granted. It is natural that 
we in Canada should know a great 
deal about your country because you 
are one of the great leaders of the 
world today, but we agree with your 
Ambassador and sometimes feel that 
you do not know enough about our 
country and its coming of age. Per- 
haps, too, we still suffer from Kip- 
ling’s “Our Lady of the Snows’. The 
Poet of Empire’s song might well 
have been different if he had come to 
swelter with us in the tropical heat 
of some of our summers! 

We should like more of your av- 
erage citizens to come to see us and 
get to know us better. The tourist 
trade between us is a great One, yet 
in 1954 Canadian tourists to the 
United States spent here thirty-three 
million dollars more than American 
tourists did in Canada.? Other per- 
tinent facts about our economy 
and development which apparently 
come as a surprise to many Ameri- 
cans are the following: 

That in Canada today only twenty 
per cent of its population is gainfully 
employed in agriculture, which is 

a complete change since the last 

century; 

Chat Canada is now principally in- 
dustrial with pulp and paper, mining, 
chemicals, textiles, engineering, iron 
and steel, hydro-electric power, oil 
and uranium projects which equal or 
exceed those in the United States;* 

That Canada’s population has in- 

creased by fifty per cent in the past 

twenty-five years;* 

That Canada’s gross national prod- 

uct during the same period has in- 

creased from four billion to twenty- 
six billion dollars;* 

That Canada during World War II 

received no financial aid from the 

United States and in fact in propor- 

tion to our population competed with 

you in financial aid to the Allies; 


That Canadians in the income brack- 
et of from $10,000 to $100,000 pay 


more income taxes than do Ameri- 

cans.§ 

In studying and gaining under- 
standing of our economy it is essen- 
tial to take into consideration what 


probably is the greatest difference 
between us—the size of our respec- 
tive populations. Canada _ covers 
seven per cent of the total land sur- 
face of the globe and is second in 
size only to Russia, yet its popula- 
tion is only one tenth of that of the 
United States. Not only is this per- 
haps our greatest difference but also 
the one which leads to the greatest 
difficulties of the present day be- 
tween us—difficulties in the economic 
field. 


Canadian Problems . . . 
Exports, Investment Capital 
Canada with her small population 
and her rapid development in the 
past quarter of a century is much 
more dependent upon exports than 
you are and we still have a great 
need for investment capital. In my 
country there is a strong feeling that 
Americans generally are inclined to 
think of Canada as a mere economic 
extension of the United States and 
fail to appreciate the economic dif- 
ficulties peculiar to Canada. It may 
come as a surprise to many Ameri- 
cans that we are each other’s best 
customer, not potentially, but actu- 
ally, and that no two other countries 
in the world exchange so great a 
volume of merchandise. Our annual 
mutual trade is now a matter of be- 
tween two and a half and three and 
a half billions of dollars. Both coun- 
tries are therefore extremely impor- 
tant to each other economically. It 
is natural that Canada should be 
more conscious of this because we 
are constantly faced with our ad- 
(Continued on page 1092) 


2. Canadians in the U.S.A. $313,000,000; 
Americans in Canada $280,000,000 (“Canada 
1956”. prepared by Dominion Bureau of Sta- 
tistics, Ottawa page 261). 

3. Canada ranks first among the nations 
in the production of newsprint, nickel, asbes- 
tos and platinum; second in wood pulp, gold, 
aluminum, zinc, uranium and hydro-electric 
power; third in silver and sawn lumber; 
fourth in wheat, copper and lead (“Canada 
1956""). 

4. 1931-10,376,786; 1955-15,601,000 (“Srarzs- 
maN’s YeaR-Boox 1955” and “Canada 1956”). 

5. Hon. A. D. P. Heeney’s address to Mont- 
real Board of Trade, February 27, 1956. 

6. See A. Milton Moore’s How Income Tax 
Varies, Toronto Saturpay Nicut (November 
20, 1954). 
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The ‘Task of Waging Peace: 





The U. N. Balance Sheet After Eleven Years 


by Henry Cabot Lodge, Jr. + United States Ambassador to the United Nations 


= Ambassador Lodge spoke Thursday evening, August 30, at the Annual Dinner, 
the climax of the Association’s 79th Annual Meeting in Dallas, where some 1400 
had assembled in the Main Ballroom of the Statler Hilton. His address was a dis- 
cussion of the United Nations and its achievements during the first eleven years 


of its existence. 





#" It is a great honor and pleasure 
for me to address the American Bar 
Association. As an organization and 
as individuals you have contributed 
immensely to our national life and 
to the leadership of public opinion 
in support of our American consti- 
tutional system. As our country 
assumed its increasing role of leader- 
affairs, you have 
helped to see that we performed 


ship in world 
that role in a way that was true to 
our national heritage. 

Even though I am not a lawyer, 
it is clear to me—as it must be to 
every citizen—why you who are 
leaders in the law take an interest 
in international affairs and particu- 
larly in the United Nations. Our 
century has witnessed two enormous 
tragedies of war. War, which breeds 
chaos and suffering, is the very op- 
posite of law, which promotes har- 
mony and order. In representing the 
United States at the United Nations 
[ am, so to speak, in the war preven- 
tion business, and I think that as 
awyers you may be interested in 
iow business has been going. 

In the United Nations, under Pres- 


ident Eisenhower's leadership, we 
have, in football language, gained 
some ground. Let me cite a few spe- 
cifics: 

First, working in the United Na- 
tions Security Council, in close co- 
operation with our South American 
allies, we played a decisive part in 
foiling the Communist attempt to 
take over Guatemala. 

Second, we used the uniquely in- 
fluential United Nations loudspeak- 
er to arouse world opinion against 
Communist attempts to take over 
Formosa, with the result that in that 
dangerous area we still have peace— 
and have surrendered nothing. 

Third, when Red China illegally 
imprisoned fifteen United States Air 
Force fliers captured in the Korea 
war, the General Assembly, by a 
forty-seven to five vote condemned 
their detention, demanded their re- 
lease, and sent the Secretary General 
to Peking—with the result that today 
every one of those fifteen fliers is 
safely home. 

Fourth, we have used the United 
Nations’ loudspeaker again and 


again to nail Communist distortions 


on the spot and to expose to world 
opinion the brutal Red techniques 
of forced confessions, wartime atroc- 
ities, slave labor and the colossal 
lie about germ warfare. 

Fifth, on thirty separate occasions 
in the past three years we have led 
the United Nations in its rejection 
of the attempt to seat Communist 
China. 

Sixth, through the United Na- 
tions, President Eisenhower has pro- 
jected to the world his magnificent 
conception of atomic energy conse- 
crated not to man’s destruction but 
to his life—and thereby he has dram- 
atized for the whole world the deep 
devotion of America to peace. 

Seventh, the United Nations over- 
whelmingly endorsed the President's 
bold proposal for mutual arms re- 
duction and protection against ag- 
gression by aerial sentinels in an 
“open sky”, and United Nations 
members have noted with great 
interest his offer of United States’ 
participation in an _ international 
fund for economic development, the 
money to come from the savings 
from disarmament with effective in- 
spection. 

Eighth, we have seen to it that 
every single American employed by 
the United Nations is screened in 
accordance with Civil Service Com- 
mission and FBI procedures, for 
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the good and sufficient reason that 
with so many good Americans to 
choose from, there is no justification 
for employing one single American 
Communist. 

Ninth, and perhaps most impor- 
tant, we have continued to help 
build the United Nations into a 
realistic and effective agency for 
peace, able to put the damper on 
disputes before they turn into wars, 
and thus to guard mankind against 
the frightful calamity of a modern 
global war. 

This is, I think, a record of prog- 
ress. 

We have progressed because we 
have been learning. In the first dec- 
ade of the United Nations we as a 
nation have got rid of some illusions 
and have had some experience in 
dealing with reality on the world 
scene. As one who has gained some 
of that experience in person, I would 
like to share with you some reflec- 
tions on what we have learned. 

Thirty years ago many Americans 
who were determined to prevent 
war favored the “hitch your wagon 
to a star” approach, whereby gov- 
ernments made bold legal commit- 
ments, in some cases tending to 
weaken national sovereignty, in the 
hope that somehow this in and of 
itself would improve matters—even 
though it was doubtful whether 
those same governments would have 
the popular backing to carry out 
those commitments if an aggressor 
challenged them. As we know, such 
commitments went by the board 
time after time in the years preced- 
ing World War II. 

Even eleven years ago, when the 
United Nations came into being, 
there were some who expected it to 
enforce peace among nations by 
some legalistic magic, so that nation- 
al military forces would no longer 
be necessary. But when the United 
Nations began to face the real prob- 
lems of the world, this illusion was 
swiftly cast aside—for a reason 
which is especially clear to you as 
lawyers, namely, that law which is 
not backed by public opinion be- 
comes a dead letter. In our age we 
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are so far from a common world 
standard of right and wrong that 
the United Nations cannot possibly 
“lay down the law” to contending 
nations, for the simple reason that 
there is no commonly accepted law 
to be laid down. 

It is not for me, a layman, to ex- 
pound to you who are distinguished 
lawyers that unless there is a com- 
mon sense of justice, a common 
sense of right and wrong, there can 
be no effective law. If, for example, 
in the years just following the Ameri- 
can Revolution the State of Pennsyl- 
vania, let us say, had had as different 
a view of the nature of man from 
that held by the other twelve states 
as the view of the Soviet Union is 
different from that of the rest of the 
world today, there could assuredly 
have been no United States of Amer- 
ica. The fact that we are one nation 
under one flag is not due to geo- 
graphical propinquity or racial or 
religious or occupational homoge- 
neity; it is due to a commonly held 
view of the nature of man. 

Some theorists have urged that 
the lack of authority in the United 
Nations should be cured simply by 
giving it armed forces of its own. 
This suggestion puts the cart before 
the horse. To give armed forces to 
an organization whose members 
have no common sense of justice 
and no agreed body of law to en- 
force would be futile, and no na- 
tional government could seriously 
consider doing such a thing. To do 
so would not be to create a world 
government, but a world tyranny— 
which would be even worse than the 
national tyrannies which plague so 
much of the world today. 


The United Nations .. . 
A Lively, Effective Body 


Despite its obvious limits, the 
United Nations is a very lively and 
effective body. There are three im- 
portant ways in which it has proved 
its effectiveness. 

First, it acts, in the words of the 
Charter, as “a center for harmoniz- 
ing the actions of nations’’—for set- 
tling disputes and promoting co- 
operative projects in the common 


interest. 

Second, the United Nations serves 
as the most powerful single engine 
in the world for influencing public 
opinion, and for bringing the trends 
of world opinion to a sharp focus 
on specific issues—such as the Com- 
munist aggression in Korea, where 
fifteen free nations responded to 
world opinion by sending troops 
half way around the world to help 
us stop the aggressor. 

And third, by this very influence 
on world opinion, as well as by the 
moral influence of the written 
Charter as a code of conduct, the 
United Nations is making its steady 
contribution year by year to the 
growth of a world-wide sense of jus- 
tice which will one day make possi- 
ble genuine and enduring peace 
among nations. 

In all these ways the United Na- 
tions serves the interests of the 
American people in their search for 
peace with justice. It is a_ place 
where we can find common ground 
with other nations, thus adding 
greatly to our influence on the world 
scene. 

Our influence in the United Na- 
tions is manifest in the record of 
recent accomplishments which | 
have already recited. In the United 
Nations Uncle Sam acts as an advo- 
cate before the bar of world opin- 
ion. It is a striking fact that in the 
entire life of the United Nations he 
has never lost an important case in 
that court. The recent overwhelm- 
ing votes in the General Assembly 
on matters of importance to us bear 
this out—in December, 1954, forty- 
seven to five in favor of demanding 
the release of our American fliers 
illegally imprisoned in Red China, 
and in December, 1955, fifty-six to 
seven in favor of a resolution en- 
dorsing the Eisenhower plan to es- 
tablish aerial sentinels in an open 
sky as a preventive of great surprise 
attack and a step toward genuine 
safeguarded disarmament. 

Nobody except the Soviet Union 
and its satellites voted against those 
or a host of other important resolu 
tions. In fact, for years the Soviet 
Union found itself isolated in 
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United Nations voting. Recently it 
has sought to break out of this iso- 
lation by joining the majority. Thus, 
for instance, the Soviets found it 
impossible to act as champions of 
peace while opposing the interna- 
energy 
posed by President Eisenhower—so 


tional atomic agency pro- 
they shifted their policy and made 
the United Nations resolution in fa- 
vor of this agency unanimous. 

In these and other ways the Soviet 
Union has changed some of its tac- 
tics in the world struggle. Having 
been stopped in their path of con- 
quest by the military barriers which 
the free world erected against them, 
they seem determined to wear a 
cloak of good behavior and thereby 
to penetrate free countries by de- 
ception. In this situation we can ac- 
cept the good behavior at its true 
worth without being taken in by the 
deception. There is no reason why 
we should lack confidence in our 
ability to meet such a challenge. 
Surely we have the necessary flexi- 
bility and imagination to under- 
stand the minds of other peoples 
and other governments. 

This imagination is important in 
dealing with our sovereign allies, 
whose close co-operation is so im- 
portant to us because, although the 
United States has 40 per cent of the 
natural resources of the world, we 
have only 6 per cent of the world’s 
population, and this means that we 
must never stand alone. 

This imagination is even more vi- 
tal in our contacts with those coun- 
tries which are not allies of ours but 
are not satellites of the Soviet Union 
either. They cover .at least half of 
the human race. Generally they are 
committed to political freedom as a 
way of life. They are even more ur- 
gently preoccupied with their strug- 
gle against the constant menace of 
famine and disease. They are all 
eager to stand on their own feet, 
and they must be helped to the 
point where they are able to do so. 
This is not only humane, it is prac- 
tical—because in case of emergency 
they will thus be able to fight for 
themselves. 

The minds of the leaders and peo- 


Henry 
Cabot 
Lodge, Jr. 








ples of these so-called neutral coun- 
tries are the No. | battleground in 
the present Soviet political and psy- 
chological attack on the free world. 
In that attack the Soviet Union en- 
joys certain superficial advantages. 
For one thing, its very poverty gives 
it a psychological bond with under- 
developed countries. 

For another thing, as a totalitari- 
an empire it can make all its im- 
portant decisions in secret, without 
the delays of free public debate. 

But the fact remains that Commu- 
nism has always suffered, and still 
suffers today, from a disadvantage 
which is basic and is sure to be de- 
cisive in the long run—namely, that 
it is alien to human nature to sub- 
scribe for all eternity to the proposi- 
tion that man must be the slave of 
the state. That is why Communism 
has not delivered on its promises of 
freedom and material plenty, and 
that is why the leaders of Commu- 
nism, to keep up appearances, show 
a persistent weakness for perverting 
and camoufiaging the truth. 

When the ghost of Stalin was dis- 
honored last winter, what an amaz- 
ing demonstration that was! Khru- 


shchev and Bulganin were among 
those who, on Stalin’s seventieth 
birthday, signed an address to the 
“great Stalin” saying “all future gen- 
erations will glorify thy name”. But 
now that the old dictator is safely 
dead, they portray him as a colossal 
egomaniac, drunk with power, and 
so insanely suspicious that he almost 
paralyzed the state. 


Stalin Is Dead... 

But Stalinism Lives 

By these violent statements against 
the old regime, the new rulers at- 
tempt to make theirs look good by 
comparison. And yet it appears 
probable that they have simply sub- 
stituted, for the time being, the dic- 
tatorship of a handful of men for 
the dictatorship of Stalin. They con- 
firm in so many words and deeds 
that, if Stalin is dead, Stalinism is 
very much alive—even including the 
spurious peace campaigns. 

If there were any doubt in our 
minds on this point, the recent ac- 
tions of the communist countries 
should dispel them. 

By trading Soviet arms for Egyp- 
tian cotton and proposing similar 
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deals with other Near Eastern coun- 
tries, Moscow has made what is sure- 
ly the greatest contribution to inter- 
national tensions that we have seen 
in the past year. 

Within the Soviet empire, the 
new regime in the Kremlin has re- 
pudiated the Malenkov program of 
raising the standard of living and 
emphatically restated the old Stalin- 
ist emphasis on heavy industry— 
which means less bread for the peo- 
ple and more power for the Soviet 
state. 

When the workers of Poznan, Po- 
land, rose up in desperation last 
June against the Soviet policy of 
poverty for the workers, not only 
were they repressed with gunfire— 
the Communist rulers both in Mos- 
cow and Warsaw responded like 
true Stalinists with the fantastic 
charge that the riots had been insti- 
gated by American agents. 

At the United Nations the Soviet 
representative in the recent meeting 
of the Disarmament Commission de- 
livered a diatribe against America 
such as we have scarcely heard in 
the United Nations since the days of 
Andrei Vyshinsky. He even repeated 
the threadbare Communist mvth 
that American munition makers dic- 
tate American policy so as to pre- 
vent any reduction in armaments. 
His speech, as I said in his presence, 
was a scurrilous attack in the very 
worst traditions of Stalinism. 


Meanwhile there is no let up in 
the steady stream of escapes from 
behind the Iron Curtain by people 
who want to lead a new life in the 
free world. Nor is there any let up 
in the effort of the Communists to 
prevent these escapes. Only last Jan- 
uary, for instance, an escaping Hun- 
garian fighter pilot was killed when 
his plane was rammed by a Soviet 
pilot, who later admitted that he 
had been ordered to intercept es- 
caping Hungarian aviators. At this 
rate it would not seem that the peo- 
ples of the European satellite coun- 
tries have much faith in the prom- 
ises of their Communist rulers. 

In the free world a massive Soviet 
effort is being carried on to bring 


back the tens of thousands of refu- 
gees who have escaped Soviet con- 
trols since the Bolshevik Revolu- 
tion. Now and then such efforts are 
successful. But the return to the So- 
viet homeland often seems to be fol- 
lowed by disillusion. 

There is a story that illustrates 
this fact. Recently a Russian refu- 
gee in a South American country, 
who was considering going back to 
the Soviet Union, got a letter from a 
friend who had already returned. 
The letter writer said: “Before you 
come back, be sure and buy your 
own furniture. You can get it at the 
following address”. The address giv- 
en turned out to be that of the local 
coffin maker. 

In the half light of Soviet official 
secrecy we are told that forced labor 
is now being reduced—which, in- 
cidentally, is the first official admis- 
sion that there was any such thing 
in the Soviet Union. Yet at the same 
time we learn of an underground 
document from Ukrainian slave la- 
borers, dated September, 1955, com- 
plaining of their harsh and bitter 
life, of the arbitrary prolonging of 
sentences, of arbitrary exile in re- 
mote regions, of miserable living 
conditions, of prison camps built on 
the bones of thousands of executed 
political prisoners. 

It is easy to doubt such reports, 
even to say that they are grisly fab- 
rications, or else to say that these 
conditions are being changed under 
the Khrushchev-Bulganin regime. 
But the fact remains that we of the 
free world cannot know the truth 
because there is so much that the So- 
viet Union does not allow us to see 
with our own eyes. 

Finally, on top of all these actions, 
the leaders of the Soviet Communist 
Party still proclaim at the top of 
their lungs what they call “the in- 
vincible historical march of man- 
kind toward Communism”—in oth- 
er words, world conquest. 

To sum up, then, we are faced 
by a Soviet competitor who is pow- 
erful, whose way of life is still re- 
pellent to us, and who still seeks to 
conquer the world. He is also mov- 
ing with a certain shrewdness to es- 
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tablish himself in the uncommitted 
and underdeveloped countries of the 
world. But there are signs, as the 
President said recently, that some 
small degree of friendly intercourse 
may be possible—and we must al- 
ways keep trying to bridge the 
chasm. 

On President Eisenhower's desk 
there is a motto in Latin, Suaviter 
in modo, fortiter in re. If the Latin 
scholars in this audience will for- 
give me, I will translate that loosely 
as “Flexible in method, strong in 
substance”. It is in this frame of 
mind that we must approach the 
task of waging peace in a troubled 
world. 

Above all, we must not become 
discouraged. We must never take 
counsel of our fears. We must re- 
member that, while our antagonist 
is stubborn, he is not superhuman. 
Like any other human institution, 
world Communism reacts to the 
pressures of world opinion. 

This was proved in 1946 in Iran 
when the Soviet Union withdrew its 
troops from that country under 
pressure from the United Nations. 

It was proved in 1948 when the 
Soviet Union abandoned its block- 
ade of Berlin. 

It was proved in 1954 when the 
Soviet Union abandoned its oppo- 
sition to the Eisenhower atoms for 
peace program and decided to join 
the international agency which will 
soon be a going concern. 

It was proved again in 1955 when 
Red China released the fifteen 
American fliers whose illegal deten- 
tion had been condemned by the 
United Nations General Assembly. 

It was proved last fall when the 
Soviet Union failed to get its ridic- 
ulous puppet of Outer Mongolia 
into the United Nations and aban- 
doned its “all or nothing” position 
on the admission of new members. 

Patience and firmness, and a na- 
tional strength that is not only eco- 
nomic, military and political but 
also moral and spiritual—these qual- 
ities will get good results. To para- 
phrase the President again, what we 
are and what we do at home is 
more important than what we say 
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abroad. The progress we are making 
at home justifies faith that the values 
which all of us are pledged to de- 
fend will long outlast the totalitar- 
ian system which threatens us today. 

As leaders in American law, each 
of you has a contribution to make 
to the leadership which is so im- 
portant in our world role today. 
Underlying our national effort on 
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(Continued from page 995) 
Advocate General's School, on the 
beautiful campus of the University 
of Virginia. 

In common with most civilian 
lawyers, I had the preconceived idea 
that the military lawyer's principal 
interest lay in the field of military 
justice. I soon discovered, however, 
that although the military lawyer 
was wholeheartedly dedicated to the 
proposition that military justice be 
the fairest, most just, and also the 
most efficient system of criminal jus- 
tice, his interest and duties range 
far beyond criminal law. He is con- 
cerned also with the vast problems 
of international law occasioned by 
the intercourse of our Armed Forces 
with the peoples of the nations of 
the world. He is concerned with a 
fair and equitable disposition of 
claims for and against the Govern- 
ment arising from the operations of 
our forces. Ife must deal with the 
legal problems arising from the ac- 
quisition and disposal of supplies, 
equipment and services. Ife must be 
prepared to render sound legal ad- 
vice to commanders in virtually ev- 
ery field of the law; to assist in civil 
litigation involving the military es- 
tablishment; and to render le- 
gal assistance to military personnel 
wherever they may come from. To 
this end, he must maintain close 
contact with the civilian Bar, the 
bar associations and legal reference 
bureaus. 

The School is ideally equipped, 
ganized and staffed to provide the 
raining for the responsibilities in 
hese fields. Its graduate level course, 
vhich has the wholehearted support 
ff the Association, has provided 
raining for senior judge advocates 


the world scene is the same yearn- 
ing for peace and the same God- 
given instinct for righteousness that 
underlies all civilized laws. The 
deep conflicts which today divide 
the world must not tempt us to de- 
spair or lead us to think of this 
world of sovereign nations as being 
eternally a lawless jungle. Rather 
the knowledge of these conflicts 


of the Army and law specialists of 
the Navy to equip them for leader- 
ship in the military law practice. 
The research phase of this Ad- 
vanced Course has produced, and 
will, I believe, continue to produce, 
significant contributions to the 
scholarship of military law. 

The Judge Advocate General's 
Corps and the School have been en- 
thusiastic in their support of the 
American Bar Association. As a sig- 
nificant and dedicated portion of 
the Bar, the military lawyers deserve, 
in turn, the wholehearted support 
of the Association. 

Next on the agenda was a whirl- 
wind visit to the State Bar of Michi- 
gan, at its annual meeting in Grand 
Rapids. Hurricane Flossy did her 
best to prevent our arrival, but we 
made it under the wire thanks to a 
chartered plane and a good Yankee 
pilot who wouldn't let a Southern 
belle seduce him. Short and sweet 
is the best way my visit there can be 
described, but I still found time to 
be brought up to date with the great 
progress being made by that Bar 
since its integration. There too their 
fifty-year members were honored, 
and the spirit engendered at their 
meeting would be hard to duplicate. 
Among those with whom I visited 
for a fleeting moment were Albert 
Blashfield, President, Fred Allaben, 
who very graciously transported me 
to and from the airport, and Walter 
Mansfield, former Chairman of our 
Insurance Section. 

Incidentally, as an aside, Oklaho- 
mans these days certainly get 
around. At Charlottesville I ran into 
my good friend John Hervey on a 
tour of duty for the Section of Legal 
Education and Admissions to the 
Rar, and at Grand Rapids who 
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should make us prize all the more 
the precious values which it is our 
duty to defend. From these values 
in our heritage we draw our 
strength and our certainty that fu- 
ture generations of Americans—and 
of other peoples too—will live in 
freedom, which it is, after all, the 
aim of all American law to enhance 
and preserve. 


should be on the same program but 
Welcome Pierson. People are saying 
that Welcome gives quite a talk, so 
any of you on a lookout for a good 
speaker might bear this in mind. 

A revival of regional meetings of 
the Pennsylvania Bar Association on 
October 4 found me dining with my 
very good friends from nine of the 
middle counties of Pennsylvania. 
The Committee for the meeting was 
headed by Eugene R. Hartman, of 
Gettysburg, and I was delighted to 
hear Paul A. Mueller, President of 
the Pennsylvania Bar Association, 
who shared the same platforra, put 
in a plug for the American Bar 
Association. 

Past President Jake Lashly and my 
fraternity brother, Laurance Hyde, 
of the Missouri Supreme Court, were 
on hand to greet me when my train 
pulled in to St. Louis Friday eve- 
ning, October 5 for the meeting of 
The Missouri Bar, which I had the 
honor of addressing at dinner. 
There I saw many old friends in- 
cluding such American Bar stal- 
warts as Rich Coburn, Governor 
from the Eighth Circuit, Harry Ger- 
shenson, Past Chairman of the Bar 
Activities Section, Lon Hocker, Flor- 
ace F. Blackwell, Jr., the incoming 
President of the Missouri Bar, and 
Rush Limbaugh, who, of course, 
presided with his usual finesse. The 
integrated Missouri Bar has a well- 
defined public relations program 
which is getting splendid results un- 
der the direction of T. Harley Pol- 
lock which if continued on its pro- 
jected basis should certainly prove 
of incalculable benefit to the law- 
yers of Missouri. All in all the or- 
ganized Bar throughout the nation 
is on the march and progress is the 
keynote. 





November, 1956 - Vol 42 1031 








] 
| 
} 
| 
| 
) 





The Problem of Backlogs: 





A National Shortcoming in Our Courts 


by Herbert Brownell, Jr. - Attorney General of the United States 


= Another of the nationally known speakers who was present at the 1956 Annual 
Meeting of the Association in Dallas was Attorney General Brownell, whose 
speech before the National Conference of Bar Presidents was delivered on Sun- 
day, August 26. Mr. Brownell described the Department of Justice’s current 
campaign to reduce the backlogs of cases piled up on the court calendars of many 


federal courts. 





® I have been asked to discuss today 
what is unquestionably the most se- 
rious problem currently confronting 
our profession, the problem of con- 
gestion in the courts and delays in 
the administration of justice. 

The trial of any civil case, gener- 
ally speaking, should take place not 
later than six months from the time 
of filing of the case. In other words, 
if the judicial machinery was doing 
the job it should, and allowing a 
period normally needed for pretrial 
preparation, a case should be 
reached for hearing and adjudica- 
tion six months after the complaint 
is filed. This situation prevails in 
England today, although not long 
ago a delay of one year was viewed 
with such alarm that steps were im- 
mediately taken to correct the situ- 
ation. 

Statistics recently compiled by 
Shelden Elliott, the Director of the 
Institute of Judicial Administration, 
New York Law Center, disclose that 
in America, the nationwide average, 
based on findings from some ninety- 
seven state courts representing all 
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states and larger cities, is one year 
from at issue to trial for jury cases 
and approximately five months for 
non-jury cases. I emphasize at issue 
because that time often has little re- 
lation to the time of filing a suit. 
These statistics further show that in 
metropolitan areas where the courts 
have jurisdiction of county popula- 
tions in excess of 750,000, the aver- 
age time throughout the nation 
from at issue to trial in jury cases 
is twenty-two months, ranging from 
a high of fifty-three months to a low 
of 4.5 months. 

In the federal courts, the picture 
was equally bad if not worse. Statis- 
tics of the Administrative Office of 
the United States Courts compiled 
in 1955 disclosed that the median 
time for disposition of the normal 
civil case terminated by trial in the 
eighty-six districts having solely fed- 
eral jurisdiction was 14.6 months. 
In some districts a delay of four 
years was the norm and in others 
a delay of two or three years was 
common. However, I am glad to 
note that Texas, and specifically the 


Northern District here at Dallas, has 
the best record in the nation with a 
median interval of only 4.4 months 
for the trial of any civil case! 

But most encouraging are the fig- 
ures just compiled by the Adminis- 
trative Office of the United States 
Courts for the year ended June 30, 
1956. The number of new civil cases 
filed during that period was over 
62,000 but terminations totaled just 
under 67,000. In fact, 3,000 more 
cases were filed during that 12- 
month period than during the cor- 
responding period a year earlier, 
while terminations exceeded those 
of fiscal 1955 by 8,000. 

Of the civil cases filed during fis- 
cal 1956, more than 21,000 involved 
the Federal Government, either as 
plaintiff or defendant. Terminations 
of these types of cases totaled more 
than 24,000. Most encouraging was 
the situation in the Southern Dis- 
trict of New York which accounted, 
according to the Administrative Of- 
fice, for a great deal of the decrease. 
The number of cases filed in that 
District, both Government and pri- 
vate, totaled more than 5,000 but 
terminations totaled more than 7,- 
000. Speaking solely of Government 
cases there, 975 were filed while I,- 
400 were terminated. 

Nevertheless, a big job still lies 
ahead in the attack on backlog. Just 
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what do the figures mean? 
Every citizen is a potential liti- 
gant. Few, however, have occasion 


to participate in a lawsuit more 
than once. To that litigant his case 
is unique and vitally important; it 
may have far-reaching consequences 
on his life. An inordinate delay may 
be the decisive factor in his apprais- 
al of the administration of justice 
and the faith he reposes in the law 
to do justice. It is therefore essen- 
tial, if we are to maintain the con- 
fidence of the people in our courts 
that we find the means of eliminat- 
ing delay which in some cases may 
result in a deprivation of justice. 
And it must be done without sacri- 
ficing in the interests of promptness 
any of our procedural and substan- 
tive safeguards which are essential 
to our system of justice. Moreover, 
unless the legal profession accepts 
the responsibility of putting its own 
house in order we will find the job 
being done by others for us, and in 
a manner that may not be entirely 
to our liking. 

The Department of Justice has 
been deeply concerned about the de- 
lay in getting a case disposed of in 
some districts. This special concern 
arises from the fact that the Gov- 
ernment is a party to approximately 
60 per cent of all cases, civil and 
criminal, that are tried in the feder- 
al district courts each year. 


An All-Out Drive... 
A Dozen Major Steps 


Our all-out backlog drive actually 
began moving under full steam in 
September of 1954, although plans 
were laid from the day we assumed 
responsibility for Government liti- 
gation. We have had the active co- 
operation of the organized Bar, the 
Judicial Conference of the United 
States, federal judges, court adminis- 
trators, the Congress and others. 
First, we joined in the successful 
‘ffort to secure an increase in the 


number of federal judges and ade- 
juate salaries and pensions for all 
ederal judges. Enactment of the 
vay-raise bill has made it possible 
o interest as judges leading mem- 
vers of the Bar, outstanding lawyers 


who heretofore could hardly be ex- 
pected to accept appointment to the 
bench unless they had independent 
means. 

Second, the prior practice of per- 
mitting United States Attorneys to 
engage in the private practice of the 
law at the same time they were hold- 
ing public office 
Then there were recruited in the 
United States Attorneys’ offices out- 
standing young lawyers from lead- 
ing firms in their communities and 
top men in their law schools. Sala- 
ries of the United States Attorneys 
and their assistants were satisfacto- 


was abolished. 


rily increased. 

Third, in order to give the same 
benefits to the home office in Wash- 
ington, we instituted in 1954 an 
honor program of recruiting out- 
standing young law graduates from 
all the leading law schools in the 
country. Initially we made thirty po- 
sitions available for this program, 
but it has turned out so successfully 
that this year we expect to employ 
about fifty of these young graduates. 

This program has two main ob- 
jectives: first, the Department needs 
the service of young top-flight law- 
yers, and we are confident that many 
who come with the idea of staying 
only a short time will recognize the 
importance of Government service, 
its many opportunities, and _ will 
elect to make a career of it. We rec- 
ognized, too, that the legal profes- 
sion as a whole will benefit by the 
intensive training and specialized 
knowledge of Government practices 
and procedure that these young peo- 
ple will carry with them if they elect 
to enter the private practice of law. 

Fourth, Congress responded to 
our request for funds to enlarge our 
staffs in the United States Attorneys’ 
offices and in some of the Depart- 
mental Divisions. 

Fifth, we created a number of so- 
called “task forces”, composed of ex- 
perienced attorneys from the De- 
partment, who have been sent out 
to assist in those districts where the 
regular complement of lawyers was 
seriously overloaded with work. The 
result has been that substantial in- 
roads have been made into the back- 
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log problem where it was most acute. 

To illustrate the effectiveness of 
the task force system, a special team 
in the Tax Division able to 
terminate 442 tax refund cases dur- 
ing a period of ten months ending 
on June 30, 1956, as compared with 
the termination of only 269 such 
during an 


was 


cases equivalent ten 
months’ period the year before. In 
the Civil Division, we were able to 
close in the Court of Claims alone, 
226 cases involving $235,000,000. 
Sixth, we created an Executive Of- 
United States Attorneys 
which is analogous in many respects 
to the Administrative Office of the 
United States Courts. By a special 
IBM case reporting system, each 
United States Attorney is now pro- 
with the current status of 
every item under his jurisdiction. In 
this way we have been able to single 


fice of 


vided 


out for special action delinquent 
cases, as well as other matters which 
might otherwise tend to get bogged 
down. It has also provided us with 
the information necessary to deter- 
mine whether additional personnel 
or special task forces were required. 
This system similarly provides the 
same information to each Division 
in the Department. For the first time 
in the history of the Department we 
now have a complete picture of 
where we stand and what must be 
done. 

Seventh, in the Antitrust Division, 
an accelerated program is being car- 
ried forward to dispose of cases by 
the use of consent decrees. Literally 
thousands of dollars of court work 
is being saved by our being able to 
negotiate consent settlements before 
trial. The public interest, both in 
the prompt disposition of cases and 
in the early correction of restraints 
of trade, is not only fully insured by 
this procedure but is promoted. 

Eighth, we have greatly enlarged 
the discretion of the United States 
Attorneys to settle thousands of cases 
without the necessity of referring the 
matter to Washington for approval. 
This has eliminated much of the red 
tape which contributed to delays in 
the disposition of cases, as well as in 
keeping out of court many matters 
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which might otherwise have need- 
lessly added to the congestion in 
the courts. We are currently study- 
ing to see if a further enlargement 
of discretion in this area would be 
justified. 

Ninth, last fall and again this 
spring, the Department advised the 
federal judges through the Judicial 
Conference that it was prepared to 
try cases during the summer months 
in those courts where the judges be- 
lieved such a program would be 
feasible. We recognize, of course, 
that there are practical difficulties 
to be overcome. However, recent ap- 
propriations to permit the installa- 
tion of air conditioning will be most 
helpful in this regard. Already a 
number of federal courts have held 
summer sessions and others are plan- 
ning to reconvene earlier in the fall 
than in the past. 

Tenth, legislative 
has contained a number of proposals 


our program 
which would materially assist in ex- 
pediting the trial and disposition of 
cases. I regret to report that the 
three principal bills were not passed 
by the Congress: 

First, creation of a second group 
of additional judgeships. Second, 
creation of a Commission to study 
means for the codification and uni- 
fication of foreign and domestic pro- 
cedures relating to the examination 
of witnesses, the introduction of for- 
eign documents in evidence and the 
proof of foreign law. The unprece- 
dented flood of domestic litigation 
since 1945 with international rami- 
fications has posed baffling and 
sometimes insoluble problems with 
resultant impediments in both civil 
and criminal cases. Third, legisla- 
tion to curtail the abuse of the writ 
of habeas corpus by narrowing the 
area in which applications can be 
made to lower federal courts to re- 
view commitments under final deci- 
sions of state courts. 

Eleventh, improvements in the 
Immigration and Naturalization 
Service in the Department of Justice 
have been so widespread and effec- 
tive as to cause a noticeable drop in 
the backlog of Government cases. 
The chief pertinent changes are the 
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successful drive to stop the illegal 
entry of wetbacks across the Mexi- 
can border to a point where a scan- 
dalous breakdown of law enforce- 
ment has been corrected; and a 
humane change in procedure where- 
by deportation inquiries are started 
by an order to show cause instead of 
arrest, and a more liberal detention 
policy has emptied the old deten- 
tion centers such as Ellis Island of 
all but a handful of cases, composed 
chiefly of subversives and bail-jump- 
ers and deserting seamen. 

In fact, the Administrative Office 
of the United States Courts reports 
that during fiscal 1956, the number 
of new criminal cases instituted to- 
talled 28,739, as contrasted with the 
approximately 35,000 filed in fiscal 
1955. And the Administrative Office 
says that practically the entire de- 
crease results from the reduced num- 
ber of immigration cases. 


In Twenty-Two Months... 


A Cut of 31 Per Cent 


When we first began this all impor- 
tant drive on the backlog, there was 
a staggering total of 74,972 cases in 
court and legal matters not actually 
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in court, civil and criminal, pending 
in the United States Attorneys’ Of. 
fices. As of June 30, 1956, just 
twenty-two months later, this total 
has been cut by 23,552 cases and 
matters, a reduction of slightly over 
31 per cent. The number of civil 
cases actually pending in court has 
decreased by 6,390, or over 27 per 
cent, leaving the offices with approx: 
imately 17,000 civil cases. This is the 
smallest number of pending civil 
cases since June, 1946. Pending crim- 
inal cases, during the same period 
of time were reduced by 3,030 cases, 
approximately 29 per cent. This 
means that as of June 30, 1956, the 
United States Attorneys had fewer 
criminal cases pending in court 
than at any time in the last twenty 
years. 

There has been another spectacu 
lar development which has resulted 
from this case backlog drive. This 
has been the substantial increase in 
the amount of money that has been 
collected through the United States 
Attorneys’ Offices. During fiscal 1954, 
prior to the drive, $21,217,000 was 
collected. In the fiscal year just end 
ed the figure was almost doubled, 
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and set an all time record for the 
Department of $41,785,000. In op- 
erational costs this means that for 
every dollar spent the return in- 
creased from $2.61 in fiscal 1954 to 
$3.75 in fiscal 1956. 

This program which I have out- 
lined primarily concerns steps taken 
within the the De- 
partment of Justice with respect to 
Government litigation in the feder- 
al courts. However, in searching for 
the solution, and as our program 


framework of 


was being developed, it soon became 
apparent that the problem of delay 
must be attacked on all fronts if the 
optimum currency in litigation is to 
be achieved. - 

The basic problem is to overcome 
inertia. Perhaps the foremost cause 
of delay is a state of mind; lawyers 
and judges have come to expect de- 
lay; they take it for granted, and 
have adjusted their work habits ac- 
cordingly. Even clients have reluc- 
tantly resigned themselves to the sit- 
uation. It is therefore necessary that 
such fundamental attitudes and con- 
cepts be changed, even though there 
may be some disagreement as to the 
means, or even the ends to be 
served. 

A second cause for delay has been 
the lack of 
operation among the many groups 
who have been independently work- 


co-ordination and _ co- 


ing on this problem for years. Spo- 
efforts here and there have 
resulted in some good, but they have 


radic 


been overshadowed by the magni- 
tude of the national shortcoming 
which has become almost chronic. 

A third failure has been the in- 
ability, through lack of publicity 
and knowledge of the facts, to solidi- 
fy public opinion and to obtain 
public support for changes which 
are necessary if the problem is to be 
solved. I am firmly convinced that 
solutions would soon be forthcoming 
if the public opin- 
ion, so much a part of our demo- 


spotlight of 


cratic system, was focused on the 
judicial branch and the legal pro- 
fession so that both their accom- 
plishments and weakness were mat- 
ters of public knowledge. Once the 
facts and the problems were ex- 


posed, corrective action would un- 
doubtedly follow. 

In May of this year, upon my in- 
Vitation, a Court 
Congestion and Delay was held at 


Conference on 


the Department of Justice. We in- 
vited the presidents of the bar as- 
sociations of all the states and larger 
cities, many of whom are here today, 
and the heads of other bar, judicial 
and research organizations. Ninety 
leaders of judicial, legal and re- 
search organizations from every part 
of the country gathered to pool their 
knowledge and resources. For two 
days the subject was discussed in 
open forum and a definitive 
gram was adopted whereby the Con- 
ference, operating on a continuing 
basis, can prosecute a 


pro- 


nationwide, 
all-out attack on delays in litigation. 
The Conference will conduct its 
continuing work through an Execu- 
tive Committee to be selected by the 
Attorney General. 

The Conference is unique in that 
it assembles together for the first 
time a large segment of the Bench 
and Bar in a co-ordinated program 
aimed at eliminating delays in liti- 
gation. During the ensuing year, the 
Conference will receive, correlate 
and report on the need for uniform 
state and federal judicial statistics; 
the possibility of rotating judges to 
congested areas; the extent to which 
discovery procedures and _ pretrial 
conferences can be employed to 
shorten trial time; whether maxi- 
mum efficiency in calendar _proce- 
dures is being employed; the extent 
to which the judge must exercise 
control over the progress of litiga- 
tion; and last, but perhaps most im- 
portant, the professional responsi- 
bility of the Bar to assist in accom- 
plishing these objectives. 

I stress this final point because 
the Conference, in recognition of 
the importance it attached to co-op- 
erative action, unanimously adopted 
a resolution stating in part that 
“a cooperative, hard-working joint 
venture, participated in by all mem- 


bers of our profession in a resolute 
manner, and carried forward on a 
day-to-day basis, can materially re- 
duce congestion in our courts in the 
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very near future, with substantial 
improvement in the administration 
of justice”. 

In a very real sense each of us 
plays an essential working part in 
the procedures by which justice is 
administered. Individually, and cer- 
tainly as a group, by action or in- 
action, we greatly affect the charac- 
ter of the operation of the courts. 
Our conduct, collectively and indi- 
vidually, both in and out of court, 
must be directed to the end of ex- 
pediting the disposition of cases and 
not to delaying or impeding their 
clisposition. 

While understandably we all have 
a professional pride in the cases we 
handle or the clients we represent, 
we must be ever-mindful of the fact 
that ours is a public service profes- 
sion and that our responsibilities 
as officers of the court transcend our 
own private or pecuniary interests. 
We must not condone the docketing 
of cases when there is no intention 
of ever bringing them to trial—cases 
which are merely filed for harass- 
ment or other obstructive reasons. 
Stalling tactics, such as abuse of pre- 
trial, discovery and motion practice 
and the seeking of adjournments de- 
signed solely to wear down oppo- 
nents, cannot be justified. Recently 
a study made in the Southern Dis- 
trict of New York showed that of 
10,735 cases in backlog, over 5,100 
were inactive. Of 6,000 cases on the 
trial calendar, only in 800 did the 
lawyers on both sides say they were 
ready. This is not an isolated situa- 
tion and it is only reasonable to as- 
sume that much of the backlog is 
attributable to dilatory tactics. 

Another contributing fact has 
been the tendency of some lawyers 
or firms to assume responsibility for 
more litigation than they can attend 
to on a current basis. This problem 
became so acute in the District of 
Columbia that it became necessary 
for the court to pass a rule forbid- 
ding adjournment to any lawyer 
when it appeared that he was han- 
dling more than twenty-five cases on 
the calendar. As lawyers, we should 
assume the lead in cutting the back- 
log and should not wait to be 
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prodded into action by the courts. 

The task we have set for ourselves 
is by no means a simple one. Delay 
is not new in the law and had there 
been a ready solution it would un- 
doubtedly have been adopted long 
ago. But just as the present system 
resulted in part from lack of atten- 
tion, it follows that constant atten- 


tion may well be an effective coun- 
ter-measure. If this organization, 
and the others which have pledged 
their co-operation, will devote their 
time and energy, their organized 
skill and imaginative approach to 
the solution of this problem, then 
substantial inroads into the law’s de- 
lay will inevitably follow. I am con- 


Notice of Election of State Delegates 


® The following jurisdictions will 
elect a State Delegate for a three- 
year term beginning at the adjourn- 
ment of the 1957 Annual Meeting 
and ending at the adjournment of 
the 1960 Annual Meeting: 


Arizona 
Connecticut 
District of Columbia 
Illinois 
lowa 
Maine 
Michigan 
Mississippi 
Montana 
Nebraska 
New Jersey 
Oklahoma 
Puerto Rico 
South Carolina 
South Dakota 
Texas 
Washington 
Wyoming 
An election will be held in the 
State of Virginia to fill the vacancy 
caused by the resignation of Stuart 
T. Saunders, for the term expiring 
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at the adjournment of the 1959 An- 
nual Meeting. 

Nominating petitions for all State 
Delegates to be elected in 1957 must 
be filed with the Board of Elections 
not later than February 15, 1957. 
Petitions received too late for pub- 
lication in the February issue of the 
JourNnaL (deadline for receipt Jan- 
uary 4) cannot be published prior 
to distribution of ballots, which will 
take place on or about February 22, 
1957. 

Forms of nominating petitions 
may be obtained from the Head- 
quarters of the American Bar Asso- 
ciation, 1155 East 60th Street, Chi- 
cago 37, Illinois. Nominating peti- 
tions must be received at the Head- 
quarters of the Association before 
the close of business at 5:00 P.M. 
February 15, 1957. 

Attention is called to Section 5, 
Article VI of the Constitution, 
which provides: 

Not less than one hundred and fifty 
days before the opening of the annual 
meeting in each year, twenty-five or 
more members of the Association in 





accom- 


fident that this drive will 


plish its objective for as lawyers and 
leaders of our communities we rec- 
ognize that the strength of America 
lies in the preservation and strength- 
ening of our institutions of freedom 
of which the impartial, effective and 
prompt administration of justice is 
the cornerstone. 


good standing and accredited to a 
State from which a State Delegate is 
to be elected in that year, may file 
with the Board of Elections, consti- 
tuted as hereinafter provided, a signed 
petition (which may be in parts), nom- 
inating a candidate for the office of 
State Delegate for and from such state. 
Only signatures of members in 
good standing will be counted. A 
member who is in default in the 
payment of dues for six months is 
not a member in good standing. 
Each nominating petition must be 
accompanied by a typewritten list of 
the names and addresses of the sign- 
ers in the order in which they ap- 
pear on the petition. 

Special notice is hereby given that 
no more than twenty-five names of 
signers to any petition will be pub- 
lished. 

Ballots will be mailed to the mem- 
bers in good standing accredited to 
the states in which elections are to 
be held within thirty days after the 
time for filing nominating petitions 
expires. 

JosepH D. STECHER 
Secretary 









bal 
for 
the 
Sor 


tiol 
by 
Re 
ticu 
the 
a.% 
vari 
ben 
edu 
of 
and 
in— 
C 
peo 
real 
Pres 
year 
for 
the 
you 
wag 
nam 





e is 
file 
isti- 
ned 
om- 
- of 
ate. 
in 
A 
the 
s is 
ing. 
be 
st of 
ign- 


ap- 


that 
s of 


pub- 


nem- 
dd to 
re to 
r the 
tions 


[ER 








How We Elect Our President: 





An Electoral College Education in One Lesson 


by Joseph F. Dolan - of the Colorado Bar (Denver) 


* On the sixth of this month, more than 50,000,000 Americans will cast their 
ballot in the quadrennial contest to determine who is to occupy the White House 
for the next four years. As most Journal readers know, or should know, not one of 
these 50,000,000 or more voters will vote for either Mr. Eisenhower or Mr. Steven- 
son, no matter how the ballots are marked or which levers are pulled in the voting 
booths. The only votes that Mr. Stevenson and Mr. Eisenhower receive this fall 
will be cast, probably next month, when the 531 Presidential Electors meet in 
their respective states. Moreover, the choice of these 531 obscure voters is not 


necessarily limited to the two leading candidates—they could elect John Doe or 


Joe Blow or even Joe Smith to the nation’s highest office. The whole perplexing 


problem of the American Presidential election is considered here in detail by 


Mr. Dolan. 





" The benefits of a college educa- 
tion have been generally recognized 
by most Americans for many years. 
Recently, the public and, more par- 
ticularly, the ninety-six members of 
the United States Senate were given 
a college education of a different 
variety—and it appears to have been 
beneficial to all concerned. It was an 
education in the complex subject 
of how we elect our Presidents, 
and that’s where the college comes 
in—the Electoral College. 

Contrary to popular belief, the 
people of the United States don’t 
really elect the President and Vice 
President at all—instead, every four 
years, the voters in each state vote 
for “electors”, who, in turn, elect 
the President and Vice President. If 
you want to win a bet sometime, 
wager with a friend that he can’t 
name, or even learn the names of 


the electors from his state in a rea- 
sonable period of time. Chances are 
that unless he asks the Secretary of 
State or other state election officials, 
he'll never find out. The fact that 
our Presidents are picked in this odd 
way by people not known to the 
general public has been a cause of 
concern among students of govern- 
ment for many years. 

Senator Kennedy, of Massachu- 
setts, who led the fight against 
the proposals recently before the 
United States Senate, expressed the 
prevailing view when he said that 
“the electoral college is an unnec- 
essary, confusing, and _ potentially 


harmful anachronism”. 

Why then was there any opposi- 
tion to proposed reforms? The an- 
swer lies in the fact that all of the 
proposals offered in recent years (ex- 
cept one which Senator Kennedy 


himself offered) would in addition 
to abolishing the Electoral College, 
make much more radical changes in 
the method of electing our Presi- 
dents. Opponents say the changes 
would drastically alter the Constitu- 
tion with uncertain effects and en- 
danger our political stability. 

What were the proposed changes? 
How do they differ from the method 
now in use? What would be their 
effect? 

It should first be pointed out that 
all the plans currently under discus- 
sion would use the same method of 
proposing the necessary constitution- 
al amendment—a resolution passed 
by two-thirds vote of each House of 
Congress. Some plans proposed rati- 
fication by the legislatures of the 
states, and others by conventions 
especially called for the purpose. 
In either case, approval by three 
fourths of the states would be nec- 
essary. 

The major changes proposed for 
the election of the President fall in- 
to three general classes: 1. Direct 
election plans; 2. District plans; 3. 
Proportional plans. 

Direct Election Plans. These 
would provide for direct popular 
vote nationwide for President and 
Vice President. One of Senator Lang- 
er’s proposals would, in addition, 
provide for a presidential primary. 
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Other direct election proposals were 
offered by Senators Humphrey and 
lehman. 

District Plans. In general, the Dis- 
trict Plans would preserve the Elec- 
toral College, but eliminate the dis- 
cretion now given to electors in 
voting. Electors would be chosen by 
the voters, one for each congression- 
al district, and, in addition, two for 
each state. 

Proportional Plans. These would 
abolish the electoral college, but re- 
tain the electoral vote. In each state, 
the electoral votes would be appor- 
tioned among the candidates in ac- 
cordance with the number of votes 
they receive, rather than the “win- 
ner take all” system now in use. The 
candidate with the most electoral 
votes nationwide would be President, 
if he gained a certain percentage of 
the total (40 per cent in the original 
Daniel plan, 40 per cent under the 
old Lodge-Gossett plan of 1950, and 
45 per cent under the modified Dan- 
iel plan on which the Senate voted 
this year.) 

Combination Plan. Proponents of 
the District Plan and the Propor- 
tional Plan joined forces this year 
and offered a combination plan, 
known as the Daniel substitute. It 
would permit each state to adopt 
either the District Plan or the Pro- 
portional Plan. 


“Minority Presidents” .. . 
A Flaw in the Present System 


Those who urge “reform” frequent- 
ly assert that one of the main draw- 
backs of the present system is that 
it permits election of a President 
who trails in the popular vote. This 
is true, and it has happened on three 
occasions—in 1824 (when John 
Quincy Adams was selected by the 
House of Representatives), in 1876 
(Rutherford B. Hayes) , and in 1888 
(Benjamin Harrison) . But the elec- 
tion of the so-called “Minority Presi- 
dent” has not occurred in the last 
seventy years, and is unlikely to oc- 
cur. Furthermore, this criticism of 
the existing system loses weight 
when it is realized that the changes 
proposed by the Daniel Compromise 
Plan would have permitted the same 


1038 





American Bar Association Journal 


thing to happen. ‘This would be so 
regardless of whether all states 
adopted the proportional plan, all 
adopted the district plan, or both 
plans were in use among the states. 

Another criticism leveled at the 
existing system is that it permits elec- 
tors to ignore the voters of their 
state. Electors are generally regarded 
as persons who should ignore their 
own desires and merely vote the 
preference expressed by the voters 
of their state. But the Constitution 
has never required this. Indeed, the 
original intent of the framers of the 
Constitution was just the opposite. 
They wanted the electors to pick the 
President, not the people. Gradual- 
ly, the system has evolved so that 
the electors are regarded to be mor- 
ally bound (some states bind them 
by law as well) to cast their votes 
for the man to whom they are 
pledged. So well has this system 
worked that from 1820 to 1952, out 
of 12,463 electoral votes which were 
cast, only 5 were cast contrary to in- 
struction. 

Under the present system, if no 
candidate receives a majority of the 
electoral votes, the election is decid- 
ed by the House of Representatives, 
choosing from the persons, not ex- 
ceeding three, having the highest 
number of electoral votes. Such an 
election is carried on by ballot, with 
each state having one vote. In the 
past this has resulted in secret elec- 
tions, with the people not knowing 
how their Representatives voted. Of 
the proposed changes, the Kennedy 
Amendment was the only proposal 
which would have changed this so 
as to require a roll call vote to be 
taken. 

Critics of the present system con- 
tend that the votes cast for the loser 
in each state are now “lost”. 

To say that the Democratic votes 
for President in a state, say Colo- 
rado, are “lost” in a year that the 
Republicans carry the state and thus 
win its electoral votes is like saying 
a man has “lost” his dinner after it 
has been completely digested, and 
the energy contained in it has been 
transmitted to his body. He has used 
up his dinner, but he certainly 


hasn't “lost” it. The fallacy of the 
specious argument of “lost votes” 
can best be shown by carrying it to 
its logical, or rather illogical, ex- 
treme. Under the direct election 
method proposed by several Sena- 
tors, all of the votes in the country 
would be counted together, and the 
person having the most votes would 
be President. But what about the 
“lost’’ votes of all those millions of 
people who voted for the other can- 
didates? Should we, to please those 
who shed crocodile tears over “lost” 
votes, provide that if the Republi- 
can candidate gets 55 per cent of the 
vote and the Democratic candidate 
gets 45 per cent, the Repvblican 
shall be President 55 per cent of the 
year, and the Democrat for the re- 
maining time? 

Neither of the alternative propos- 
als before the Senate this year would 


, 


have changed the “lost vote” situa- 
tion—the District Plan would move 
the lost vote fallacy from the state 
level down to the congressional dis- 
trict level, and the Proportional 
Plan would move it up to the na- 
tional level. The result would be the 
same as at present—after having 
been counted, they would have ex- 
hausted their power as votes, and 
would have been counted for a win- 
ner or counted for a loser. 

A shocking possibility which 
might have arisen under the Daniel 
Plan was discussed in the floor de- 
bate—each state would be given the 
right to choose either the District 
Plan or the Proportional Plan, It 
was pointed out that states might 
jump back and forth from one plan 
to another as each election ap- 
proached, depending on their guess 
as to which plan would best serve 
the political ambitions of their state 
or its favored candidates. Even more 
shocking is the possibility, which was 
not discussed, that a state might at- 
tempt to select one or the other sys- 
em after the election had been held. 


The Proposed Changes... 
Some Technical Defects 


Were the proposed changes in the 
election of the President really care- 
fully thought out? Opponents point- 
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ed out that the Constitution was a 
sacred document which should not 
be amended casually. Although com- 
mittee hearings had been held on 
various proposals, there was a suc- 
cession of amendments from the 
floor, some adopted and some reject- 
ed. The dangers of this sort of ap- 
proach, and the wisdom of the ul- 
timate Senate action sending the 
resolution back to committee can be 
shown by the following: 

1. One of the Humphrey substi- 
tutes would have required a post- 
election Lame Duck session of Con- 
gress unless there was a change by 
statute. If there were a tie in the 
vote, the Lame Duck House of Rep- 
resentatives would pick the Presi- 
dent. Similarly, a tie for Vice Presi- 
dent would be decided by a Lame 
Duck Senate. 

2. The Daniel substitute would 
have required Congress, in cases 
where it decided the election, to pick 
from the highest three candidates. 
At present the House picks from the 
top two or three, as it chooses. In 
addition this substitute would have 
compelled electors to vote as 
pledged, and yet prohibited them 
from voting for a candidate for Vice 
President if he was from their state 
and they voted for President for a 
man from their state. 

3. The Lehman substitute made 
no provision whatever for deciding 
a tie in the popular vote, and the 
Langer substitute made no provi- 
sion for a tie in the Presidential Pri- 
mary. 

4. The original Daniel resolution, 
as well as the Lodge plan which the 
Senate adopted in 1950, made no 
provision for a tie between two can- 
didates who each had between 40 
and 50 per cent of the electoral vote. 

5. The Smathers resolution made 
no provision for a three or more way 
tie in either the primary or general 
election. 

Proponents of the proportional 
olans agree that, if one of them were 
idopted, more elections would be 
hrown into Congress for decision. 
‘or this reason, the original require- 
nent of an absolute majority of elec- 
oral votes was lowered to 40 per 


cent, then raised back to 45 per cent. 
In a further effort to meet the ob- 
jections caused by this failing, they 
provided that such elections would 
be decided by the louse and Senate 
voting jointly, with each member 
having one vote. (At present, each 
state has one vote. Its delegation in 
the Hlouse votes as a unit after de- 
ciding among themselves how the 
vote shall be cast.) 

A startling fact, which was not 
pointed out in the recent debates, 
is that, under the Ifouse precedents, 
this would almost certainly result in 
a secret election. The people would 
not know how their Representatives 
and Senators voted, as it would be 
conducted by secret ballot. Indeed, 
it is likely that the people would not 
even know how each state voted. 

The leader of the floor fight 
against the proposals to change the 
method of electing the President, 
Senator John F. Kennedy, Democrat 
of Massachusetts, agreed that the 
present system could be improved, 
and offered an amendment which 
would have: 

1. Abolished the Electoral College, 
which, as we have said, he described 
as an “unnecessary, confusing and 
potentially harmful anachronism”; 

2. Kept the present system of elec- 
toral votes and allocation of such 
votes among the states; 

3. Prevented the election of a 
President and Vice President of dif- 
ferent parties; 

4. Eliminated secret voting in 
elections decided by Congress; 

5. In such elections, have the 
House and Senate vote jointly, each 
member having one vote; 

6. Discouraged nomination of two 
candidates from the same state by 
one party for President and Vice 
President. 

The Kennedy proposal, however, 
did not come to a vote in the Senate. 

The direct vote plan undoubtedly 
has the most general public appeal. 
It seems to most of the public to be 
more democratic than the existing 
system. But it ignores the “great 
compromise” that permitted our 


country to be founded. Small states 
have always feared that with such 
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Joseph F. Dolan, a member of the Col- 
orado and New York Bars, is in private 
practice in Denver. His career includes 
service as counsel to lobbying investiga- 
tions conducted by the U. S. Depart- 
ment of Justice, the House of Represen- 
tatives and the U. S. Senate. He is a 
member of the Colorado Commission 
for Promotion of Uniform State Laws. 





a system, or with a one-house (uni- 
cameral) legislature, they would be 
ignored in the determination of na- 
tional policy. For this and other 
reasons, such plans have never been 
able to gain much support in the 
Senate. The Lehman plan was re- 
jected seventeen to sixty-six by the 
Senate this year, and the Langer 
plan by thirteen to sixty-nine. One 
member of the Senate, Colorado's 
Senator Allott, explained his vote 
against the Lehman Amendment by 
saying: “I was not willing to pre- 


side over the dissolution of the fed- 


eral system of our Government.” 
Opponents of the compromise 
contended that it was a two-headed 
monster which combined the disad- 
vantages of both the District and 
Proportional Plans. They said that it 
would increase the strength of the 
small one-party states, which in gen- 
eral are controlled by the more con- 
servative elements of each party. In 
addition, they claimed, to the extent 
that states adopted the Proportional 
Plan, splinter parties would be en- 
couraged. They also saw the possi- 
ble extension of the proportional sys- 
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tem to congressional elections, which 
has, in European countries, resulted 
in unstable governments. 

Critics of the Senate’s rule of un- 
limited debate sometimes assert that 
debate never changes votes. The 
long and vigorous debate against the 
electoral college changes, led by Sen- 
ators Kennedy and Douglas, dis- 
proves this assertion. Nine of the 
Senators who originally co-spon- 
sored the plan voted against it after 
hearing the debate. Furthermore, 
eighteen Senators who had _ sup- 
ported the almost identical Lodge- 
Gossett plan in 1950 voted against 
the proposal in 1956. 

Americans have always shown 
great sympathy for anything labelled 
as “reform”, even when they are not 
sure what the results of the pro- 
posed reform will be. Few of those 
who cried for changes in the Con- 
stitution “to permit more democrat- 
ic elections of the President” real- 
ized that state legislatures already 
possess the power, if they so desire, 
to adopt either the District or Pro- 
portional methods of awarding elec- 
toral votes. These two had _ been 
lumped together in the Daniel Com- 
promise in an effort to get-the joint 
support of all those Senators, the 
thought being that each could vote 


for the whole resolution secure in 
the belief that his proposal was go- 
ing to go into effect. In the incisive 
debate, opponents pointed up the 
defects of this strategy and of the 
resolution itself, so that the strategy 
backfired and the opposition re- 
ceived the support of those opposed 
to either proposal. 

Another thing the reformers over- 
look is that there are even more 
glaring inequities in the gerryman- 
dered congressional districts, and the 
incentive to increase such inequities 
would have been even greater under 
the District Plan. 

In Texas, one county has one sixth 
of the population of the entire state, 
and yet only 1/22 of the state’s rep- 
resentation. in, Congress. Indiana has 
one urban congressional district 
which is larger than the combined 
population of two of its remaining 
Districts. In Illinois, one District has 
a population of over a million, and 
another little more than 200,000. 

These uneven districts represent 
“gerrymandering”, a device used by 
political parties dominating state 
legislatures. District lines are some- 
times drawn for political reasons, 
rather than for sound reasons of 
population distribution, geography, 


etc. Both the Democrats and Repub- 
licans have engaged in this gerry- 
mandering in the past, and the Dis- 
trict plans provide greater incentive 
to gerrymander than now exists. 

Reformers’ zeal, properly directed 
at state legislatures, might correct 
some of these abuses. 

It is clear that neither the Direct, 
District or Proportional Plans, nor 
a combination plan, can pass the 
present Senate with the necessary 
two-thirds vote. The Proportional 
Plan was adopted with the necessary 
majority in the Senate in 1950, but 
was not passed by the House. More 
than likely no plan can be adopted 
if it radically changes the relative 
strength of the various states in the 
presidential elective process. It is 
possible that a moderate reform bill 
such as that proposed by Senator 
Kennedy could be adopted, and the 
subject is almost certain to come be- 
fore the Senate again early next year. 

President Eisenhower, at a press 
conference March 2, 1955, said that 
he saw “no great reason for chang- 
ing” the Electoral College system. 
He added that while the present 
method “seemed a little awkward” 
it “tended to preserve a two-party 
system”. 


National Conference of Commissioners on Uniform State Laws 


® The National Conference of Com- 
missioners on Uniform State Laws 
met in its 65th year at Dallas dur- 
ing the week preceding the Annual 
Meeting of the American Bar Asso~ 
ciation. The Conference met all day 
every day Monday through Friday, 
and in addition had a session on 
Saturday morning. 

There were 112 Commissioners 
and two Associate Members present, 
representing forty-five jurisdictions. 
Although on several occasions in the 
past more than forty-five jurisdic- 
tions have been represented, there 
were more Commissioners present at 
the Dallas meeting than at any other 
meeting in the history of the 
Conference. 

The Conference approved two 


Uniform Acts: the Uniform Gifts to 
Minors Act and the Uniform Secu- 
rities Act, which were approved dur- 
ing the following week by the House 
of Delegates of the American Bar 
Association. In addition, the Con- 
ference approved amendments to 
the Uniform Arbitration Act, which 
were also approved by the House of 
Delegates. 

The Conference gave considera- 
tion to a proposed Uniform Simpli- 
fication of Security Transfers Act, 
but referred the Act to the Drafting 
Committee for resubmission at next 
year’s annual meeting in the light of 
numerous comments and suggestions 
from the floor of the Conference. 
Consideration was also given to 
drafts of a Uniform Estate Tax Ap- 


1040 American Bar Association Journal 


portionment Act, a Uniform Act on 
Allocation of Net Income of Multi- 
state Businesses, and a Uniform 
Chemical Tests as Evidence of In- 
toxication Act. 

The Conference also gave ex- 
tended consideration to the subject 
matter of water resources with a 
view to considering possible legisla- 
tion on this subject matter. 

A number of new subject matters 
were referred to Committees of the 
Conference for study and report at 
the next annual meeting, among 
these matters being a proposed Uni 
form Act on Civil Rights of Con 
victed Persons and a proposed Uni 
form Act on Facsimile Signatures by 
Public Officials. 
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Proceedings of the Assembly: 





79th Annual Meeting, Dallas, Texas 


= The Assembly of the American Bar Association is composed of all members 
of the Association who register at an Annual Meeting. In Dallas, there were four 
sessions of the Assembly, not counting the Annual Dinner of the Association on 
Thursday night, August 30, which is regarded as a session of the Assembly. The 
sessions of the Assembly this year were unusually well attended, with “standing 


room only” at two sessions. 





First Session 


® The first session of the Assembly 
of the American Bar Association at 
the 79th Annual Meeting in Dallas, 
Texas, was held in the Main Ball- 
room of the Statler Hilton, with 
President E. Smythe Gambrell pre- 
siding. The meeting was called to 
order at 10:00 a.m. 

The Reverend William C. Martin, 
Resident Bishop of the Methodist 
Church, pronounced the invocation. 

The overflow audience then heard 
addresses of welcome from Allen 
Shivers, Governor of Texas, Robert 
L. Thorton, Sr., Mayor of Dallas, 
Newton Gresham, President of the 
State Bar of Texas, and Dwight L. 
Simmons, President of the Dallas 
Bar Association. The response was 
made by William T. Gossett, of 
Dearborn, Michigan. 

President Gambrell introduced 
the distinguished guests of the Asso- 
ciation and the officers and members 
6f the Board of Governors seated on 
the platform. 

The following were then nomi- 
iated for three-year terms as Assem- 
ly Delegates. Five Assembly Dele- 


rates are elected at each Annual 


Meeting. This year’s nominees in- 


cluded: A. L. Merrill, of Pocatello, 
Idaho; Ashley Sellers of Washing- 
ton, D. C.; P. Warren Green, of Wil- 
mington, Delaware; John R. Snively, 
of Rockford, Illinois; David Nelson 
Sutton, of West Point, Virginia; Joe 
C. Barrett, of Jonesboro, Arkansas; 
Stanley B. Balbach, of Urbana, Illi- 
nois; William A. Sutherland, of At- 
lanta, Georgia; James D. Fellers, of 
Oklahoma City, Oklahoma; Robert 
M. Benjamin, of New York, New 
York; John C. Goins, of Chattanoo- 
ga, Tennessee; David W. Robinson, 
of Columbia, South Carolina; and 
Cecil E. Burney, of Corpus Christi, 
Texas. 
made later in the session. See below.) 

President Gambrell then turned 
the chair over to John D. Randall, 
of Cedar Rapids, Iowa, the Chair- 
man of the House of 
Mr. Gambrell delivered the 
President’s Address, 
was published in the September is- 
sue of the JouRNAL (42 A.B.A.]. 
825). 

Willoughby A. Colby, of Concord, 
New Hampshire, Chairman of the 
Section of Bar Activities, then pre- 
sented awards of merit and certifi- 
cates of honorable mention to state 
and local bar associations for “out- 


(Further nominations were 


Delegates, 
while 


Annual which 


standing and constructive work dur- 
ing the past year”. The following 
bar associations received awards: 

Illinois State Bar Association, 
State Bar of California, The Florida 
Bar, the North Carolina Bar Associ- 
ation, The Bar of St. 
Louis, Stark County Bar Association 
(Canton, Ohio), Portage County 
Bar Association (Kent-Ravenna, 
Ohio), Barber County Bar Associa- 
tion (Medicine Lodge, Kansas.) 

On motion of Cody Fowler, of 
Tampa, Florida, the Assembly then 
received 


Association 


more nominations for As- 
Delegate. Mr. Fowler said 
that the crowd was so great that 
some who desired to make nomina- 
tions had been unable to get into the 
hall to do so. The following addi- 
tional names were received: Julius 
\pplebaum, New York, New York; 
Paul W. Lashly, of St. Louis, Mis- 
Forrest A. Betts, of Los An- 
Archibald M. 
Mull, Jr., of Sacramento, California. 

Albert B. Houghton, of Milwau- 
kee, Wisconsin, Chairman of the 
Traffic Court Pro- 
gram, then presented awards to fifty- 
one cities selected for the improve- 
ment of their traffic courts. Mr. 
Houghton stressed the fact that these 
awards were for improvement of 
traffic court administration. “Other 
cities may have higher standards, 


sembly 


souri; 


geles, California; 


Committee on 


but have not shown the same im- 
provement”, he declared. 

The 
awards: 


following received the 
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Group | Population over | million 


First Place 
Special Citation 


Group II 750,000 — 1 million 
Special Citation 
Group III 50,000 — 750,000 
First Place 
Second Place 
Special Citation 


Group IV 350,000 — 500,000 


First Place 
Special Citation 


Group V 200,000 — 350,000 
First Place 
Second Place 
Special Citation 

Group VI 100,000 — 200,000 
First Place 


Second Place 


Special Citation 


Group VII 50,000 — 100,000 
First Place 


Second Place 


Honorable Mention 
Special Citation 


Group VIII 25,000 — 50,000 
First Place 


Second Place 
Honorable Mention 


Special Citation 


New York, New York 
Chicago, Illinois 
Los Angeles, California 


Washington, D. C. 


Seattle, Washington 
Buffalo, New York 
Minneapolis, Minnesota 
New Orleans, Louisiana 


Atlanta, Georgia 
Portland, Oregon 
Denver, Colorado 
Kansas City, Missouri 


Norfolk, Virginia 

Miami, Florida 

Oklahoma City, Oklahoma 
Akron, and Dayton, Ohio 


Peoria, Illinois 
Shreveport, Louisiana 
Ft. Wayne, Indiana 
Arlington, Virginia 
Pasadena, California 
Phoenix, Arizona 

Salt Lake City, Utah 


Riverside, California 
Kalamazoo, Michigan 
Ilamilton, Ohio 
Miami Beach, Florida 
Stockton, California 
Inglewood, California 


Lansing, and Dearborn, Mich. 


Hammond, Indiana 


Springfield, Ohio 


Warren, Ohio 
Greenville, Mississippi 
White Plains, New York 
Fond du Lac, Wisconsin 
Great Falls, Montana 
Hamtramck, Michigan 
Appleton, Wisconsin 
Euclid, Ohio 

Battle Creek, Michigan 


Group IX Population over 10,000 and under 25,000 


First Place 
Honorable Mention 


Special Citation 


East Lansing, Michigan 
South Milwaukee, Wisconsin 
Lodi, California 

Renton, Washington 
Ironwoo:l, Michigan 
Corvallis, Oregon 

Richland, Washington 
Midland, Michigan 
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Mr. Gambrell then called for any 
resolutions that members wished to 
offer for consideration by the Com- 
mittee on Resolutions. Seven mem- 
bers offered resolutions. 

The Assembly then recessed and 
the Annual Meeting of the Ameri- 
can Bar Association Endowment 
was called to order, presided over 
by Carl B. Rix, of Milwaukee, Wis- 
consin, President of the Endowment. 
The Endowment is composed of 
all members of the American Bar 
Association. 

Mr. Rix announced that the new 
insurance program had resulted in 
dividends of $77,000 paid to the 
Endowment by the New York Life 
Insurance Company in its admin- 
istration of the program. 

On motion of Ronald J. Foulis, 
of Washington, D. C., the Endow- 
ment members voted to adopt the 
amendments to the Endowment’s 
by-laws as published in the June is- 
sue of the JournaLt (42 A.B.A.]J. 
525). 

Ronald J. Foulis, of Washington, 
D. C., Jacob M. Lashly, of St. Louis, 
Missouri, and Harold J. Gallagher, 
of New York, New York, were 
elected Directors of the Endow- 
ment. 

The meeting ended at 12:25 p.m. 


Second Session 


® The second session of the Assem- 
bly convened at 2:30 p.m. on Wed- 
nesday, August 29, with President 
Gambrell in the chair. 

The invocation was pronounced 
by the Right Reverend Monsignor 
William F. O’Brien, V.G., Pastor of 
the Cathedral of the Sacred Heart. 

The two speakers of the aft- 
ernoon were Sir Reginald Edward 
Manningham-Buller, Q.C., M.P., At- 
torney General of England, and Paul 
P. Hutchison, Q.C., President of The 
Canadian Bar Association. Both 
these addresses are printed else- 
where in this issue of the JOURNAL. 


Third Session 


® The third session of the Assembly 
convened at 2:00 p.m., Thursday, 
August 30. President Gambrell pre- 
sided. 
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The invocation was pronounced 
by Dr. Levi A. Olan, Senior Rabbi 
of Temple Emanu-el. 

The 1956 Ross Essay Prize was 
presented to Beecher N. Claflin, of 
Stamford, Connecticut. Mr. Claflin 
delivered a synopsis of his winning 
essay on “The Impact of Federal 
Subsidies Upon State Functions”. 
The entire essay was published in 
the October issue of the JOURNAL 
(42 A.B.A.J. 935). 

The address of the afternoon was 
then delivered by Sir Edwin Savory 
Herbert, LL.B., K.B.E., President of 
the Law Society of England. Sir Ed- 
win’s address is published elsewhere 
in this issue of the JOURNAL. 

The Assembly then voted to ap- 
prove the amendments to the Con- 
stitution and By-laws which had al- 
ready received the approval of the 
House of Delegates. For the lan- 
guage ol 
page 1057. 

The report of the Resolutions 
Committee was then given by Rob- 
ert Troutman, of Atlanta, Georgia. 
There were eight resolutions to be 
considered. 

The first, submitted by George E. 
Morton, of Milwaukee, Wisconsin, 
condemned social security and 
urged the Supreme Court to hold 
the law “absolutely void”. On Mr. 
Troutman’s motion, the Assembly 
voted not to adopt the resolution. 


these amendments, see 


The second resolution, submitted 
by Dorothy Frooks, of New York, 
New York, condemned the practice 
of including the name of a deceased 
partner in a law firm's name. On 
Mr. Troutman’s motion, this reso- 
lution was referred to the Commit- 
tee on Professional Ethics 
Grievances. 


and 


The third resolution, also submit- 
ted by Miss Frooks, dealt with limi- 
tation of income taxes, and was re- 
ferred to the Committee on Income 
Tax—Submission of Amendment. 

The fourth resolution, submitted 
by Frank B. Gary, of Columbia, 
South Carolina, urged the Attorney 
General to invite the Association 
to assist him in making recommen- 
dations to the President on federal 
judicial appointments. This resolu- 


tion was considered along with the 
fifth resolution, offered by Ben R. 
Miller, of Baton Rouge, Louisiana. 

Mr. Miller’s resolution was as fol- 
lows: 


Whereas, A qualified and_inde- 
pendent judiciary is indispensable to 
the maintenance of a _ co-ordinated 
branch of the government undcr our 
Constitution and to the protection of 
the freedom and rights of every indi- 
vidual; be it 

Resotvep, That the incoming Presi- 
dent of the United States be urged to 
nominate for appointment to judicial 
office only the best qualified lawyers or 
judges available, without regard to 
their political affiliations; and be it 
further 

Resotvep, That we commend the 
preliminary steps that have been tak- 
en by the Attorneys General of the 
United States for the past several 
years in procuring the assistance of 
the American Bar Association through 
the Standing Committee on Federal 
Judiciary, for determination of the 
competence of proposed nominees 
and urge the continuance and imple- 
mentation of this procedure; 

BE IT FURTHER RESOLVED, That the 
Secretary of the Association forward 
copies of this resolution to the incom- 
ing President of the United States and 
to his appointee as Attorney General 
of the United States. 

Speaking for the _ Resolutions 
Committee, Mr. Troutman moved 
to adopt Mr. Miller’s resolution in- 
stead of Mr. Gary's. He explained 
that the resolutions were similar 
and the Committee felt that Mr. 
Miller's approach was _ preferable. 
Accordingly, the Assembly voted to 
adopt Mr. Miller's resolution and to 
reject Mr. Gary’s. 

Resolution No. 6 was offered by 
Palmer Hutcheson, of 
Texas, and read as follows: 


llouston, 


REsoLveD, That as lawyers we rec- 
ognize that the remedy of specific 
performance was originally necessi- 
tated by the existence of unwilling or 
recalcitrant compliance with judg- 
ments of the highest courts of the 
land, and that either the one or the 
other (that is, the specific perform- 
ance or willing compliance) is the 
only successful means of avoiding en- 
forcement by those charged with the 
duty of execution thereof. 


Mr. Troutman said that the Res- 
olutions Committee's position was 


that the resolution was a statement 


Proceedings of the Assembly 


of fundamental principles and that 
reafhrmation was unnecessary. 

Mr. Hutcheson urged the Assem- 
bly to adopt the resolution. He 
asked, “Lest silence be considered 
to give consent, why not speak with 
the authority we have as the rep- 
resentatives of the legal profession 
of the United States of America and 
say to one and all, ‘More important 
than segregation, more important 
than desegregation, more impor- 
tant than civil rights, is the respect 
for law and order’?” He urged the 
Assembly not to give “silent consent 
to the hanging in effigy of a Negro 
because he tried to enter a school 
in compliance with the law of the 
land, or that 200 white boys should 
lawfully attack ten Negro students 
in Clinton, Tennessee, or that Ala- 
bama should adhere to the prin- 
ciple that, despite a court order, a 
Negress who enters the school there 
can be thrown out by a mob.” 

Mr. Troutman replied that the 
Committee had not the slightest in- 
tention, by silence or affirmation, of 
giving sanction to mob rule or to 
flouting the law. 

A. R. Stout, of Waxahackie, Tex- 
as, declared that the resolution was 
like the Negro that went into court 
for a divorce from his wife. “His 
grounds were that she talked all the 
time. The judge said, “What does she 
talk about?” The Negro said, ‘She 
never do say.’” 

C. Waldo Ilaines, 
Georgia, urged 
adopt the resolution. “... we 
should restate that as our afhirma- 
tion of faith” he declared. ““Where 
the mob rules, there isn’t any law 
at all.” 

Franklin Riter, of Salt Lake City, 
Utah, moved that the resolution be 
adopted. 


of Atlanta, 
the Assembly to 


A standing vote was taken, and 
the resolution was adopted, 118 to 
101. 

Charles J. Bloch, of Macon, Geor- 
gia, immediately moved that the ac- 
tion of the Assembly be recon- 
sidered and placed on the agenda 
for Friday morning. 

He was ruled out of order since 

(Continued on page 1045) 
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= Let’s Solve the ‘“‘Law’s Delay” 


Attorney General Brownell’s address, appearing in this 
issue, is a direct challenge to the legal profession to co- 
operate with the courts in speeding the administration 
of justice. Much progress has been made since Hamlet 
included “the law’s delay” in his reasons for contemplat- 
ing suicide—much of this progress in the last quarter of 
a century. The Department of Justice can do only so 
much in the federal courts and it is doing that in a con- 
spicuous manner. The federal and state courts can ac- 
complish only so much. One judge, who must cope with 
hundreds of cases and hundreds of lawyers, can make 
only limited progress in overcoming the inertia of 
some members of the legal profession or in pushing to 
trial a lawyer who has a poor case and hopes that by 
long enough delay he may achieve a satisfactory settle- 
ment and escape altogether the necessity of trying his 
case. 

The Attorney General suggests that an aroused pub- 
lic opinion to obtain support for necessary changes may 
lead to a partial solution of the problem, but the Bar 
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should not have to wait until it is forced into effective 
action by public opinion. This sometimes results in pro- 
posed remedies that are unwise. Bar organizations under 
the leadership of the Association are seeking improved 
relations between lawyers and the public. Perhaps 
greater emphasis should be placed on informing the 
public of what lawyers are doing to speed the dispens- 
ing of justice and eliminate unnecessary delays. If law- 
yers everywhere accept the Attorney General's challenge 
many of the problems caused by congestion and delay 
will be solved. 


a A Mighty Oak 


Tuesday, August 28, during the Annual Meeting of the 
American Bar Association, an inspiring meeting was 
held over which Chief Judge John J. Parker, of the 
Court of Appeals for the Fourth Circuit, presided. That 
meeting had its genesis in one which occurred in 1937 
when Arthur T. Vanderbilt was elected President of the 
American Bar Association and Judge Parker was chosen 
Chairman of the Section of Judicial Administration. At 
that time the Section appointed seven committees and 
charged each of them with making recommendations a 
year thence for the improvement of specific phases of 
judicial administration in the state courts. To one was 
assigned the subject of trial practice, to another the 
law of evidence, to another appellate practice, and so 
on. The personnel of those committees was well chosen. 
Each committee took its task seriously and made an ex- 
haustive study of its subject. Each came to the 1938 
meeting in Cleveland with an enlightening report. The 
Cleveland meeting adopted all of the reports and thus 
inaugurated what has become known as the Judge 
Parker Program. In that way, seeds were sown out of 
which it was hoped growth, development and progress 
would come forth. 

Eighteen years have passed since 1938 when the Judge 
Parker Program was adopted. In that year, following 
the inauguration of the program, committees were ap- 
pointed in each state to promote its adoption. Since that 
time the chairmen of those committees have met an- 
nually during the meeting of the Section of Judicial 
Administration. Judge Parker presides over the meet- 
ings. Each state chairman reports upon the progress 
which has been made in the current year in his state 
upon the program. It is enheartening to listen to the re- 
ports. The chairman of the committee in one state 
shows that in his jurisdiction the rules governing ap- 
peals have been simplified and the cost of appeals has 
been lessened. The chairman for another state reports 
that recently the courts of his state have been put under 
an administrator. In still another the recommendations 
of the program for the betterment of the rules of evi- 
dence induced action by the legislature, and so on go 
the reports. Year by year material progress is reported. 

The original Judge Parker Program, initiated in a 
modest way eighteen years ago, is moving forward with 
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the irresistible force of a great glacier. As it moves 
ahead, it is gathering to itself additional proposals for 
court improvement and thus is accumulating addi- 
tional force. The volume, Minimum Standards of Ju- 
dicial Administration, written by Chief Justice Vander- 
bilt, portrays in a graphic manner the great strides that 
have been taken since 1938. Possibly nothing which 
takes place during our Annual Meeting is more credit- 
able to the high purposes of the Association than the re- 
ports of the Judge Parker chairmen. A little acorn was 
planted at the Cleveland meeting eighteen years ago; 
a mighty oak is growing from that acorn. 





Editorials 


tinguished Canadian lawyer, an Honorary Member and 
a long-time friend of the American Bar Association. 
Senator Hackett died last September at his home in 
Stanstead, Quebec. 

Senator Hackett was a life-long friend of Canadian 
Prime Minister St. Laurent, although politically he was 
a Conservative while the Prime Minister is a Liberal. 

Born in 1884, Senator Hackett lived all his life in 
Quebec. He was one of the most prominent men at the 
Canadian Bar and in his political career he was noted 
as an advocate of racial tolerance. He was appointed to 
the Canadian Senate in 1955. 


Senator Hackett was made an Honorary Member of 








Editor to Readers 








We note with deep regret the death of Senator John T. 
Hackett, a member of the Parliament of Canada, a dis- 


Proceedings of the Assembly 
(Continued from page 1043) 


he had not voted in favor of adopt- 
ing the resolution. (The resolution 
was nevertheless reconsidered after 
the House of Delegates had disap- 
proved it, and it was defeated on a 
second vote at the final session of 
the Assembly.) 

The seventh resolution, intro- 
duced by Stanley N. Barnes, of 
Washington, D. C., was referred, 
with the author’s consent, to the 
Committee on Legal Services and 
Procedure. 

The final resolution had 
offered by George R. Douglas, Jr., 
of Falls Church, 
it recommended a 
amendment 


been 


Virginia, and 

constitutional 
reserving the police 
powers and other powers to the 
states, specifying that they should 
not be invaded by the United Na- 
tions Organization or the United 
States. On the Resolutions Commit- 
tee’s recommendation, this resolu- 
tion was not passed. 

Mr. Troutman concluded his re- 
port by saying that his Committee 
felt that it was imperative that some 
machinery be adopted so that mem- 
bers attending the Annual Meetings 
could be informed in advance of the 
substance of the Resolutions so that 


the American Bar Association in November, 1948, when 
he attended the Seattle Annual Meeting as the retiring 
President of The Canadian Bar Association. 


He was graduated from McGill University and in 


they could know whether they 
wished to appear before the Reso- 
lutions Committee to support or op- 
pose them. 


The meeting ended at 4:45 p.m. 


Annual Dinner 
(Fourth Session ) 


#" The Annual Dinner of the Asso- 
ciation was held in the Ballroom of 
the Statler Hilton, beginning at 7:30 
p.M. on Thursday, August 30. Pres- 
ident Gambrell presided. 

The invocation was pronounced 
by Dr. Herbert R. Howard, Pastor 
of the Park Cities Baptist Church. 

The American Bar Association 
Medal, highest honor in the Associ- 
ation’s power to award, was given 
to Robert G. Storey, a former Pres- 
ident of the Association and Dean 
of Southern Methodist University 
School of Law, for “the conspicuous 
and unselfish service” Dean Storey 
has rendered to the cause of Ameri- 
can jurisprudence. 

The speaker of the evening was 
Ambassador Henry Cabot Lodge, 
whose address appears elsewhere in 
this issue (see page 1027). 


Honorary memberships in the As- 
sociation were presented to Sir Reg- 
inald, Sir Edwin, Colonel Hutchi- 


1909 was called to the Quebec Bar. He won a high 
standing at the Bar and in Parliament. 


son, Manuel G. Escobedo, President 
of the Bar Association of the Repub- 
lic of Mexico, and Dr. Nazir Ahmad 
Khan, President of the Pakistan Bar 
Association. 

The new officers and members of 
the Board of Governors were intro- 
duced, and the banquet then ad- 
journed. 


Fifth Session 


" The final session of the Assembly 
was held on Friday, August 31, with 
President Gambrell in the chair. 

The Assembly voted to amend the 
resolution it adopted on Thursday 
afternoon relating to federal judi- 
cial appointments. The House of 
Delegates had adopted a similar 
amendment with minor differences, 
and the action of the Assembly was 
intended to conform its action to 
that of the House. (See page 1056 
for the language of this resolution.) 

The Assembly then voted to re- 
scind its action on Resolution No. 6, 
adopted the day before, thus follow- 
ing the action of the House of Dele- 
gates. 

New officers and members of the 
Board of Governors were intro- 
duced, the gavel was turned over to 
Mr. Maxwell, and the Annual Meet- 
ing adjourned at 10:40 a.m. 
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What’s New in 


The current product of courts, 


the Law 


departments and agencies 


Constitutional Law... 
female wrestlers 


®" Oregon’s statutory ban against 
women wrestlers has been upheld by 
the state’s Supreme Court against 
constitutional attacks. 

A feminine grappler contended 
that the statute, which prohibits the 
licensing of anyone “other than a 
person of the male sex” for wrestling 
competition or exhibition, violated 
the equal protection clauses of the 
Federal and Oregon Constitutions. 

But the Court held that it was 
permissible class legislation because 
there was a reasonable and natural 
basis in the wrestling field for dis- 
tinctions between men and women. 
The Court pointed out that the dif- 
ferences have long been recognized 
as valid in the fields of labor and in- 
dustry. 

Another cogent reason for the act 
occurred to the Court. Noting that 
the legislature which enacted the 
statute was predominantly male, the 
Court ventured that the legislature 
intended “that there should be at 
least one island on the sea of life 
reserved for man that would be im- 
pregnable to the assault of woman”. 
The Court continued: 

. is it any wonder that the legis- 
lative assembly took advantage of the 
police power of the state in its deci- 
sion to halt this ever-increasing fem- 
inine encroachment upon what for 
ages had been considered strictly as 
manly arts and privileges? Was the 
act an unjust and unconstitutional 
discrimination against woman? Have 
her civil or political rights been un- 
constitutionally denied her? Under 
the circumstances, we think not. 


(Oregon v. Hunter, Supreme Court of 





Editor’s Note: Virtually all the material 
mentioned in the above digests appears 
in the publications of the West Publish- 
ing Company or in The United States 
Law Week. 
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Oregon, July 31, 1956, Tooze, J., 300 
P. 2d 455.) 
Courts... 

disappearance of judge 
® The Supreme Court of Florida has 
advised the Governor that where a 
circuit judge has been missing for a 
year, having disappeared along with 
his wife under circumstances indi- 
cating foul play, his judicial post 
may be declared vacant and filled by 
appointment. 

The judge involved was C. E. 
Chillingworth, who has not been 
seen since the night of June 15, 1955, 
when he disappeared from his home 
near Palm Beach. The Governor in- 
formed the Court that an exhaustive 
search had been made, that more 
than $100,000 in rewards had been 
posted, that law enforcement officers 
believed the judge and his wife had 
been killed and that the two judges 
remaining in the judicial circuit in- 
volved were unable to handle an in- 
creasing caseload. 

About a month after the disap- 
had re- 
quested an advisory opinion, but at 
that time the Court declared the 
Governor could not proclaim the 


pearance, the Governor 


judgeship vacant. 81 So. 2d 778. But 
now, the Court declared, different 
circumstances prevailed. The pas- 
sage of a year without the jurist’s re- 
appearance and the extensive in- 
vestigation of the case compelled the 
Court to the opinion that at most 
the judge had been killed and that 
at least his job was vacant. Because 
the office of circuit judge is a key 
position, the Court said, the admin- 
istration of justice would suffer if 
the post continued unfilled. 

The Court that should 
Judge Chillingworth reappear dur- 
ing his term of office, he could re- 
gain his office through mandamus 
by making a showing of involuntary 


warned 


George Rossman « EDITOR-IN-CHARGE 


Richard B. Allen - ASSISTANT 


absence. 

(Advisory Opinion to the Governor, 
Supreme Court of Florida, June 21, 
1956, 88 So. 2d 756.) 

Criminal Law... 

public trial 
® Military due process of law re- 
quires that an accused be afforded 
a public trial, including the attend- 
ance of the press, the United States 
Court of Military Appeals has de- 
cided. 

The Court was faced with deter- 
mining the validity of an exclusion- 
ary order which had the effect of 
barring the public from a court mar- 
tial before which the accused was 
charged with communicating ob- 
scene language over the telephone. 
The basis of the order was that the 
testimony would necessarily involve 
the alleged obscene language. While 
the order barred the general public, 
it did permit the accused to have 
present any person he wished, but 
he apparently did not exercise this 
privilege. 

Stating generally that courts mar- 
tial should be open to the public, 
the Court found the exclusionary 
order in the present case too broad 
and that the option given the ac- 
cused to designate who might attend 
was not sufficient to protect his right 
to a: public trial. To reach this 
conclusion, the Court had _ to 
a fundamental proposi- 
tion that military due process en- 
compasses the right to a public trial. 
The well-known military law writer, 
Winthrop, has said that the Sixth- 
Amendment guarantee of a public 
trial is not applicable to courts mar- 
tial. 


announce 


But the Court asserted that there 
was no reason the right should not 
apply to military law in cases where, 
as in the instant case, no security or 
military matters were the subject of 
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testimony. Whatever former views 
might be, the Court said, Congress 
in enacting the Uniform Code of 
Military Justice “did not envision— 
and judicial conscience would not 
permit—a retreat to the ancient view 
that courts martial have an absolute 
right to close their doors to the pub- 
lic whenever they choose to do so.” 

(U.S. v. Brown, United States Court 
of Military Appeals, August 17, 1956, 
Latimer, J., 7 U.S.C.M.A. 251.) 
® In California the District Court of 
Appeal for the Third District has 
held that a trial judge’s order ex- 
cluding the public and press was too 
broad and should have been limited 
to the period during which the de- 
fendant testified. Although the case 
had become moot, the Court decid- 
ed it because of the importance of 
the question. 

The basis of the order—apparent- 
ly a blanket exclusion of the public 
and press—was that the defendant, 
being tried for murder, was emotion- 
ally upset and that she could not 
testify freely if the public were pres- 
ent concerning some abnormal sex- 
ual practices which she claimed were 
forced upon her. The order was re- 
quested by the defendant and agreed 
to by the prosecution. 

Several newspapers and reporters, 
as members of the general public, 
sought a writ of mandamus to com- 
pel the trial court to vacate the ex- 
clusionary order. The trial judge 
contended that the right to a pub- 
lic trial was a guarantee personal 
to the defendant and 
waived, as in the instant case. 

But the Court held that there is 
a right to open criminal trials in the 
public generally—a right separate 
from the defendant’s. The waiver of 
a public trial by a defendant, the 
Court said, is not sufficient to justify 
a trial judge in excluding the public. 

It was within the inherent power 
of the trial court, however, to ex- 
clude the public during the defend- 
ant’s testimony, the Court 
tinued, in order to insure her a fair 
trial. The Court concluded that the 
order should have done this, but 
kept the remainder of the trial open. 

The Court declared that the press 


could be 


con- 





had no greater rights than any mem- 
ber of the public and that freedom 
of the press was not involved. 

(Kirstowsky v. Superior Court, Cali- 
fornia District Court of Appeals, Third 
District, August 8, 1956, Schottky, J., 
300 P. 2d 163.) 

Equity ... 

injunctions 

® An Illinois court has held that a 
telephone company has a cause of 
action and is entitled to at least a 
temporary injunction against the 
manufacturer and distributor of cov- 
ers for telephone directories. 

The telephone company charged 
that the defendants provided the 
company’s customers with plastic di- 
rectory covers containing advertis- 
ing. The complaint further alleged 
that the defendants urged the sub- 
scriber to place their directories in 
the covers. 

The Appellate Court of Illinois, 
District, reasoned that the 
telephone directories belonged to the 


Second 


company and that it retained con- 
structive possession of them; they 
were merely loaned to the subscribers. 
Part of the contract between the com- 
pany and each subscriber, the Court 
continued, were the regulations is- 
sued by the company and approved 
by the state commerce commission, 
one of which was that subscribers 
should not attach anything to the 
company’s “equipment or facilities”. 

The Court held the directories 
were part of the “equipment or [a- 
cilities” of the company and that the 
defendants were interfering with a 
contractual relationship between the 
company and its subscribers. This, 
the Court concluded, was a continu- 
ing trespass for which no adequate 
legal remedy existed, and the com- 
pany was entitled a preliminary in- 
junction on the pleadings. 

(Illinois Bell Telephone Company v. 
Miner, Appellate Court of Illinois, Sec- 


ond District, July 23, 1956, Crow, J., 
11 Ill. App. 2d 44, 136 N.E. 2d 1.) 


Evidence... 

secondary evidence 
® The problem of what showing 
must be made to lay the foundation 
for introduction of secondary evi- 
dence has been considered by two 


What's New in the Law 


states. In each case there was an at- 
tempt to introduce a substitute for 
an original document which could 
not be found, but the results differ. 
In one case the document was last in 
the custody of a disinterested third 
party, while in the other, it was ap- 
parently last in the custody of the 
plaintiff's attorney. 

In New Mexico the owner and les- 
sees of a building that had blown up 
were suing a contracting partnership 
on the theory that the contractors had 
damaged the gas service line, allow- 
ing gas to seep into the building. The 
defense was that the plaintiffs had a 
defective gas line in the building and 
that the inordinate amount of gas 
which went through the defendants’ 
meter in the hours before the explo- 
sion would prove it. 

Unfortunately, the manager of the 
local gas company testified, he was 
unable to find the meter readings for 
the time in question. After making 
this showing, the defendants offered 
two witnesses who had seen the 
readings at the gas company office 
and who would say that an explo- 
sive mixture had gone through the 
meter just before the explosion. 

The Supreme Court of New Mex- 
ico held that it was reversible error 
to refuse the secondary evidence of 
the proffered witnesses. Conceding 
that the offered testimony was not 
the best evidence of the meter read- 
ings, the Court declared that the 
defendants had laid a proper foun- 
dation for admission of secondary 
evidence by showing that they had 
exhausted, in good faith and to a 
reasonable degree, all sources of in- 
formation concerning and means of 
discovery of the original which the 
nature of the case would suggest 
and which were accessible to them. 

(Williams v. Miller, Supreme Court 
of New Mexico, July 25, 1956, rehearing 
denied August 27, 1956, Lujan, J., 300 
P. 2d 480.) 

* In a New Jersey case personal rep- 
resentatives were attempting to show 
by cancelled checks that their dece- 
dent had transmitted $12,000 to the 
defendant. But unfortunately again, 
the original cancelled checks could 
not be produced. The plaintiffs’ at- 
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torney testified he had sent the checks 
to a handwriting expert, that he had 
not received them back and could not 
find them in his office. 

This testimony was not a sufficient 
basis, according to the Superior 
Court of New Jersey, Appellate Di- 
vision, to permit introduction of 
photographic copies of the checks. 
The Court quoted the same general 
rule regarding foundation as the 
New Mexico Court, but it was ap- 
parently not satisfied that a thor- 
ough and diligent enough search 
for the originals had been made. 

(Storm vy. Hansen, Superior Court of 
New Jersey, Appellate Division, August 
17, 1956, Burton, J., 124 A. 2d 601.) 


Federal Tort Claims Act... 
contaminated garbage 


= A judgment against the United 
States has been affirmed by the Court 
of Appeals for the Eighth Circuit in 
a case brought under the Federal 
Tort Claims Act in which several of 
the plaintiff's cattle died after eating 
contaminated garbage the plaintiff 
purchased from a Veterans Adminis- 
tration hospital in South Dakota. 

The plaintiff was a contract pur- 
chaser of edible garbage. One day he 
noticed a gray semi-liquid substance 
interspersed in the garbage. He 
thought it was wet plaster, so he emp- 
tied it in a washout in his field. The 
matter was really a high lead content 
substance which had been placed in 
the garbage negligently by hospital 
employees. The plaintiff's cattle ate 
the substance and seven of them died. 

The Court affirmed a $2,130 judg- 
ment for the plaintiff. Applying the 
law of South Dakota, the Court de- 
clared that the employees’ negligence 
in placing the poisonous substance 
in garbage which the Government 
sold as edible set in motion a chain 
of events from which injury might be 
reasonably anticipated. Therefore, 
the Court continued, the plaintiff's 
act of making the substance available 
to his cattle made no difference. The 
Court said, moreover, that the plain- 
tiff acted with reasonable care and 
could not be charged with contribu- 
tory negligence. 

The United States contended that 
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the garbage-buyer assumed the risk 
because of provisions in the standard- 


form contract used providing that the 
garbage was offered “as is” and “with- 
out recourse’’, the Government mak- 
ing “no guaranty, warranty or rep- 
resentation”. But the Court held that 
these provisions could not be a de- 
fense to a tortious act such as placing 
poisonous matter in a foodstuff. 

The contract also contained an ex- 
culpatory clause limiting the Govern- 
ment’s liability to “refund of the pur- 
chase price”. The Court stated that 
an “unintended over-reaching” 
would result from a literal interpre- 
tation of this provision, since the sale 
price was $5 a month for one year. 

(U.S. v. Kelly, United States Court of 
Appeals, Eighth Circuit, August 20, 
1956, Woodrough, J.) 


Patent Law... 
chocolate animals 


" The Court of Appeals for the 
Third Circuit has held that a design 
for hollow chocolate animals is pat- 
entable, and in so doing the Court 
has given its judgment that the 
“flash of genius” test gambited by 
the Supreme Court in Cuno En- 
gineering Corporation v. Automatic 
Devices Corporation, 314 U.S. 84, 
“has been laid to rest”’. 

The Court indicated that the 
“flash of genius” expression may not 
have been intended by the Supreme 
Court as a test at all, but only as an 
attempt to find a descriptive phrasing 
for an elusive concept—to character- 
ize something “new” and “original” 
as opposed to something which is 
merely an extension of existing and 
known art. The Court does not seem 
to think the 1952 amendment of 
§103, 35 U.S.C.A., which provides 
that “patentability shall not be nega- 
tived by the manner in which the in- 
vention was made”, changed the law. 
It was 
stabilization of existing law, the 
Court declared. 

The Court agreed that there has 
been a judicial tendency to expect 
“an indefinite ‘more’ of the proferred 
invention” and that the 1952 amend- 
ment has effected a stabilization in 
the field. But beyond this, the Court 


rather a codification and 


continued, a court is still faced with 
deciding upon “which side of a vague 
boundary line it will place the al- 
leged invention”. 

In the instant case the “alleged in- 
vention”, upon which a patent had 
been issued, was a caricature-like ani- 
mal form for hollow chocolate candy. 
Chocolate animal figures are old, but 
the figures involved in the case were 
different. The Court preferred to test 
their patentability by the visual sense 
and, so testing, found the figures a 
step beyond the prior art. 

Rejecting the defendant’s conten- 
tions that the figures were nothing 
more than the work of a skillful 
craftsman, the Court said: “We are 
of the opinion that the designs in 
this instance disclose artistic treat- 
ment in form and configuration, 
creating a pleasing impression and 
substantially different aesthetic ef- 
fect... they reflect originality born 
of inventive faculty.” 

One judge dissented. He thought 
the designs were merely reworkings 
of prior art into a good merchandis- 
ing idea. 

(R. M. Palmer Company vy. Luden’s, 
Inc., United States Court of Appeals, 
Third Circuit, August 22, 1956, Kalod- 
ner, J.) 

Taxation... 

jeopardy assessments 

®" The United States District Court 
for the Southern District of New 
York has refused injunctions sought 
by the Communist Party and the 
Daily Worker to restrain a district 
director of internal revenue from 
proceeding under jeopardy assess- 
ments to collect amounts allegedly 
due for income taxes for 1951. 

The Court emphasized that it 
could not interfere with tax collec- 
tion machinery under the guise of its 
equitable powers. It asserted that the 
petitioners must use the two avenues 
open to all taxpayers who dispute the 
determination of a liability: a peti- 
tion in the Tax Court or a suit for 
refund. 

The Court conceded that some ap- 
parent exceptions to this rule have 
been carved out by the judiciary, but 
it felt that the scanty information 
presented in the affidavits and depo- 
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sitions before it did not amount to 
exceptional circumstances or a show- 
ing that in no case could any tax be 
due. 

Constitutional issues were also dis- 
missed by the Court. The Party and 
the Worker contended that the as- 
sessments were aimed at destroying 
them, since contributors to them 
would refuse to continue support on 
the knowledge that their financial 
help would be grabbed by the tax 
collector. But the Court ruled that 
no entity has a right to restrain col- 
lection of taxes on the ground that 
continuance of the entity is threat- 
ened by such collection. 

“Those whg exercise rights pro- 
tected by the First Amendment to 
the Constitution”, the Court de- 
clared, “are subject to the ordinary 
income and property taxes which 
are imposed on all.” 

(Communist Party, U.S.A. v. Moysey 
and Publishers New Press, Inc. v. Moy- 
sey, United States District Court, South- 
ern District of New York, May 23, 1956, 
Levet, J., 141 F. Supp. 332 and 340.) 


Taxation... 
powers of appointment 


= Property subject to a power of ap- 
pointment created prior to October 
21, 1942, may be included in the gross 
estate of the donee of the power if he 
in any manner exercises the power, 
regardless of whether the exercise is 
effective to vest the property under 
the laws of the state of his domicile. 
This is the decision of the Court of 
Appeals for the Third Circuit. 

The Court held that under Penn- 
sylvania law the power was exercised 
by a short will, which in addition to 
appointing executors, read: 

I leave all my property to my 
sons who shall survive me, their heirs 
and assigns forever. 

The executors contended that this 
was not an “exercise” of the power of 
appointment because it ran in favor 
of the same persons in whom the 
property would have vested under 
the will of the original testator—the 
donor of the power—in the absence 
of any “exercise”’. 

But the Court ruled that under 
§811 (f) of the 1939 Code, as amend- 


ed by §402 of the Internal Revenue 
Act of 1942 and §811 (f) (1) of the 
Powers of Appointment Act of 1951, 
the element of “passing” had been 
eliminated in considering the exer- 
cise of powers of appointment. As 
to powers created before October 21, 
1942, the Court said, the only re- 
quirements are that the donee pos- 
sessed the power and exercised it, and 
it is immaterial whether the exer- 
cise is effective to pass title. 
(Keating v. Mayer, United States 
Court of Appeals, Third Circuit, Sep- 
tember 7, 1956, Kalodner, J.) 


Unfair Competition .. . 
Santa Claus 


® No one owns jolly old Santa Claus, 
but one business in an area may ap- 
propriate the St. Nick symbols so that 
another business in the same area is 
guilty of unfair competition if it uses 
them similarly, according to the New 
York Supreme Court, Appellate Di- 
vision, Third Department. 

The case involved establishments 
in the Adirondack region. The plain- 
tiff opened “Santa’s Workshop” in 
1949. It is a specially designed village 
of story-book houses and characters, 
complete with a live Santa and a post- 
office named North Pole, New York. 
In 1950 the defendant, who had oper- 
ated fur farms in the area for several 
years, commenced calling his place 
“Santa’s Friendly Animals”, and in 
1952 he changed his name to “St. 
Nick’s Animals”. 

This, the Court said, was unfair 
competition entitling the plaintiff to 
an injunction. Conceding that the 
legend and symbol of Santa Claus are 
in the public domain, the Court said: 
“But where one business man has de- 
veloped a special use of a word or 
symbol that has been open to anyone 
to use, a competitor may not unfairly 
appropriate the same concept to sow 
confusion from which he reaps a 
profit.” The Court did, however, 
cut the damages award from $125,- 
000 to $35,000. 

One judge dissented on the ground 
that there were marked distinctions 
between the two businesses and their 
advertising. He saw no reason to give 
the plaintiff a monopoly on Santa 
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Claus in the Adirondack area simply 
because he had begun to use him a 
few months before the defendant. 

(Santa’s Workshop, Inc. v. Sterling, 
New York Supreme Court, Appellate 
Division, Third Department, July 25, 
1956, Bergan, J., 2 App. Div. 2d 262, 
153 N.Y.S. 2d 839.) 


Verdicts ... 
amount of damages 


® Over the objection of one judge, 
the Court of Appeals for the Second 
Circuit has applied the rule that 
where money is paid for a release 
the amount paid should be deducted 
from any amount thereafter recov- 
ered by the releasor. 

The administrator of a deced- 
ent’s estate, suing under the Federal 
Employers’ Liability Act, had execut- 
ed a release for $2,500. She claimed 
the release had been unfairly pro- 
cured. At her request the jury was 
instructed that if it found “that the 
purported release in this case is in- 
valid and of no force and effect... 
you will disregard the purported re- 
lease in your consideration of this 
case”. The jury also was instructed 
on the measure of damages. It re- 
turned a verdict for $5,000. 

The Court said the question was 
one of interpretation of the verdict: 
did the jury award $5,000 damages 
including the release payment, or 
$5,000 in addition to it? In view of 
the instruction to disregard the re- 
lease, the Court held that the entire 
award was $5,000 and that it was 
proper to credit the defendant's $2,- 
500 payment toward the judgment. 

The dissenter agreed with this dis- 
position of the problem for an or- 
dinary case, but he thought that it 
should not apply in a case in which 
the jury had heard evidence of the 
amount paid for the release and 
could be assumed to have taken that 
amount into consideration. 

(O’Tell v. New York, New Haven 
and Hartford Railroad Company, Unit- 
ed States Court of Appeals, Second Cir- 
cuit, September 5, 1956, Hincks, J.) 


Wills... 
bequest to hospital 


# A bequest by a New York testator 
to a Scottish hospital is not defeated 
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by the change effected by the na- 
tionalization of medicine in Scotland, 
the New York Supreme Court’s Ap- 
pellate Division, First Department, 
has ruled. 

The testator’s will, executed in 
1935, left one third of her estate 
to the hospital, subject to a life ben- 
efit in her sister and with a power of 
appointment in the sister. The tes- 
tator died in 1938. The life benefi- 
ciary released the power of appoint- 
ment in 1942 and died in 1950. 
Under these circumstances, the 
Court held, the gift vested upon the 
death of the testator. 

Alter examining the National 
Health Service (Scotland) Act of 
1947, the Court asserted that the hos- 
pital continued to operate the same 
facilities after nationalization as be- 
fore. The Court found, moreover, 
that the Act simply vested the prop- 
erty in a new board of trustees and 
gave it specific authority to operate 
existing trust funds and accept new 
ones. While the particular voluntary 
association formerly operating the 
hospital ceased to exist, the Court 
explained, the same physical facili- 
ties serving the same persons contin- 
ued. This, it concluded, was the ob- 
ject served by the testator’s bequest. 

The Court also noted that British 
courts have had no trouble vesting 
similar charitable — gifts 
nationalization. 


despite 


(Brett v. Gardner, New York Supreme 
Court, Appellate Division, First Depart- 
ment, June 5, 1956, Bergan, J.) 


Wills... 
cy pres 

# A New York court has applied the 
cy pres doctrine to vest a charitable 
gift in a tuberculosis-research organ- 
ization, although the recipient no 
longer operates a tuberculosis sani- 
tarium. 

At the time the will was executed 
in 1929 the recipient maintained a 
sanitarium with a patient census of 
about 210. The testator provided 
that the gift should be used to build 
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a cottage “for patients resorting to 
said sanitarium”. But by the time 
the gift vested in 1954, treatment of 
tuberculosis had advanced to the 
point that the recipient no longer 
treated patients, but rather devoted 
its assets to research in the field of 
respiratory diseases. 

The Supreme Court of New York 
County held that the gift did not 
lapse and that the will displayed a 
sufficient charitable intent to justify 
application of the cy pres doctrine. 
The Court declared that the specific 
object of the will—the building of a 
cottage—could not be carried out be- 
cause of the changed circumstances, 
but it directed that the gift be paid 
over to the recipient “to receive the 
same as a memorial endowment 
fund. . . to use only the income for 
the benefit of suffering 
from respiratory or other similar 
diseases”. 

(Matter of Kilbreth, New York Su- 


preme Court, New York County, Aug- 
ust 24, 1956, Levy, J.) 


persons 


Workmen’s Compensation .. . 

coming-and-going 
® In a coming-and-going workmen’s 
compensation case, the Supreme 
Court of Minnesota has held that 
injuries sustained by a bus driver 
on his way home from work were 
not compensable. 

The employee's union had a con- 
tract with the transit company pro- 
viding an extra forty minutes com- 
pensation when a driver's run either 
commenced or ended at a_ point 
away from the garage. The contract 
did not cover a situation in which 
the run both commenced and ended 
at a relief point distant from the 
garage, and this is the type of run 
in which the claimant in the instant 
case was involved. In practice, how- 
ever, the employer had paid one-way 
traveltime in those cases. 

The employee was injured in an 
automobile accident a few minutes 
after ending a run at a relief point. 
He contended that the case should 


not be governed strictly by the union 
contract and that he was actually 
engaged in regularly paid transpor- 


time when the accident 
occurred. 

But the Court held that there was 
no evidence of an express or im- 
plied contract for the employer to 
pay traveltime under the circum- 
stances of the instant case. The true 
test, the Court declared, was whether 
the employee was at the time of the 
injury at a place where and during 
the time when services were required 
to be performed under an employ- 


ment contract. 


tation 


(Hughes v. Duluth-Superior Transit 
Company, Supreme Court of Minnesota, 
July 27, 1956, Murphy, J., 78 N.W. 2d 
56.) 


What’s IIlappened Since... 


® On May 31, 1956, the New York 
Court of Appeals (1 N.Y. 2d 342, 
153 N.Y.S. 2d 1, 135 N.E. 2d 553) 
affirmed the decision of the Supreme 
Court, Appellate Division, First De- 
partment, in Vanderbilt v. Vander- 
bilt, 147 N.Y.S. 2d 125 (42 A.B.A.J. 
353; April, 1956), finding constitu- 
tional a 1953 New York statute 
which permits a court in a matri- 
monial action to direct maintenance 
for a wife “as justice may require”, 
when the court is otherwise barred 
from granting a divorce, separation 
or annulment because the husband 
has obtained previously a divorce or 
annulment in an action in which 
personal jurisdiction of the wife was 
not obtained. 

® On August 29, 1956, the Court of 
Appeals for the Second Circuit af- 
firmed the decision of the Tax Court 
of the United States in Commis- 
stoner v. Gross, 23 T. C. 756 (Al 
A.B.A.J. 360; April, 1955), leaving 
in effect a decision that so-called 
“windfall profits” arising to build- 
ers who received proceeds of Gov- 
ernment-insured mortgages in excess 
of the cost of the construction of 
housing projects may be taxed as a 
capital gain rather than ordinary 
income. 
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Proceedings of the House of Delegates: 





79th Annual Meeting, Dallas, Texas 


* As is our custom we publish in this issue a complete account of the proceed- 
ings of the Ilouse of Delegates of the Association during the 79th Annual Mect- 
ing of the Association in Dallas, Texas, held August 27-31, 1956. The louse held 
four sessions during the week of the meeting, summaries of which appear on the 
following pages. The text is given of all resolutions adopted by the Ilouse (except 
for a series of highly technical resolutions recommending changes in the 1954 


Internal Revenue Code). 


At its first session, the Ilouse elected officers of the Association for the year 
1956-1957 and heard the reports of the Board of Elections, the Treasurer, the 
Budget Committee, the President and the Board of Governors on the proposal 
to create a Section of Negligence and Workmen's Compensation Law. The Ilouse 
also considered the reports of the Section of Insurance Law, the Committee on 
Commerce, the Committee on Legal Services and Procedure, the Committee on 
Jurisprudence and Law Reform, the Committee on Communist Tactics, Strategy 
and Objectives, the Committee on Disciplinary Procedures, the Committee on 
Divorce, Marriage Laws and Family Courts, the Committee on Professional 
Ethics and Grievances, the Committee on Individual Rights as Affected by Na- 
tional Security, and the Committee on Solicitation and Handling of Personal 


Injury Claims. 





First Session 


® The first session of the Ilouse of 
Delegates of the American Bar Asso- 
ciation during the 79th 
Meeting. of the Association was 
called to order at 2:00 o'clock on the 
afternoon of Monday, August 27, in 
the Junior Ballroom of the Statler 
Hilton Hotel in Dallas, Texas. The 
Chairman of the House, John D. 
Randall, of Cedar Rapids, Iowa, pre- 
sided. This was the twentieth anni- 
versary meeting of the House, which 
was formed in Boston in 1936 when 
the present American Bar Associa- 
tion Constitution was adopted. 

The roll was called by Joseph D. 
Calhoun, of Media, Pennsylvania, 


Annual 


the Assistant Secretary. 


Credentials and 
Admissions Committee 


The report of the Committee on 
Credentials and Admissions was 
given by the Committee Chairman, 
Glenn M. Coulter, of Detroit, Mich- 
igan. The Committee reported that 
it had approved the roster as read 
during the roll call and pointed out 
that the increase of membership and 
the growth of lawyer population 
were presenting new problems as to 
the size of the House of Delegates. 
Mr. Coulter said that the Committee 


was studying the situation and might 





Johan D. Randall 
Chairman of House of Delegates 
1954 - 1956 





later for 
membership of the 
Ilouse at a workable size. He then 


recommendations 
keeping the 


have 


introduced the nine new members of 
the House who received applause by 
way of welcome. The new members 
were Judge P. Warren Green, of Del- 
aware; James G. Thomas, of Illinois; 
Jerome S. Weiss, of Illinois; Robin 
son Verrill, of Maine; Judge Augus 
tus T. Seymour, of New Mexico; 
Leonard J. Matteson, of New York; 
Louis Poisson, of North Carolina; 
William Rosenberger, Jr., of Virgin- 
ia; and Alfred M. Pence, of Wyo- 
ming. The House then voted to 
adopt the Committee’s report. 

On motion of the Secretary of the 
Association, Joseph D. Stecher, of 
Toledo, Ohio, the House voted to 
approve the record of its February 
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meeting in Chicago. 

On motion of Charles S. Rhyne, 
of Washington, D. C., the final cal- 
endar of the House was adopted as 
the order of the day. 

The members of the House stood 
in silent tribute to Floyd W. Beutler, 
of New Mexico, John J. Mahon, of 
Maine, and H. Glenn Kinsley, of 
Wyoming, members of the House 
who had died since its last meeting. 
Chairman Randall asked the Com- 
mittee on Draft to prepare a suitable 
memorial resolution for the three 
deceased members. 

In recognition of the fact that this 
was the twentieth anniversary of the 
House, Chairman Randall had all 
the past Chairmen of the House 
come forward. There were six past 
chairmen present: Thomas B. Gay, 
of Richmond, Virginia (Chairman 
from 1938 to 1941); Tappan Greg- 
ory, of Chicago (1944-1946) ; How- 
ard L. Barkdull, of Cleveland, Ohio 
(1946-1948) ; James R. Morford, of 
Wilmington, Delaware (1948-1950) ; 
Roy E. Willy, of Sioux Falls, South 
Dakota (1950-1952), and David F. 
Maxwell, of Philadelphia, Pennsyl- 
vania (1952-1954). The first Chair- 
man of the House, George Maurice 
Morris, of Washington, D. C., died 
in 1954, and the third Chairman, 
Guy Richards Crump, of Los An- 
geles, California, was not present. 

Secretary Stecher then announced 
that the following had been nomi- 
nated by the State Delegates for of- 
fice in the Association for terms be- 
ginning at the adjournment of the 
Annual Meeting: President, David F. 
Maxwell, of Philadelphia, Pennsyl- 
vania; Chairman of the House of 
Delegates, Charles S. Rhyne, of 
Washington, D. C.; Secretary, Jo- 
seph D. Stecher, of Toledo, Ohio; 
Treasurer, Harold H. Bredell, of In- 
dianapolis, Indiana, the last two to 
succeed themselves. Mr. Stecher an- 
nounced that the following had 
been nominated for three-year terms 
on the Board of Governors; Fourth 
Circuit, Douglas McKay, of Charles- 
ton, South Carolina; Seventh Cir- 
cuit, George S. Geffs, of Janesville, 
Wisconsin; and Eighth Circuit, 
Richmond C. Coburn, of St. Louis, 
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Missouri. 

On motion of Franklin Riter, of 
Salt Lake City, Utah, the nominees 
were elected by acclamation. 


Board of Elections 


The report of the Board of Elections 
was delivered by William P. Mac- 
Cracken, Jr., of Washington, D. C., 
in the absence of the Board’s Chair- 
man, Judge Edward T. Fairchild, of 
Madison, Wisconsin. Mr. MacCrack- 
en reported on the elections for State 
Delegates, the results of which were 
published in the August issue of the 
JourNnaL. He also pointed out that 
the Board of Elections had faced two 
unusual situations this year due to 
death. In one case, the death of the 
only candidate for State Delegate 
from one state occurred shortly be- 
fore the deadline for filing nominat- 
ing petitions and the Board had 
sent a letter to all members in the 
affected state so that the names of 
two candidates did appear on the 
ballot. In the other case, the only 
candidate died after the mailing of 
the ballots. Here, the Board de- 
clared the member who received the 
largest number of write-in 
elected, Mr. MacCracken reported. 
Mr. MacCracken also pointed out 
that the Chairman of the Board, 
Judge Fairchild, Chief Justice of 
the Supreme Court of Wisconsin, 
was completing twenty years of 
service as Chairman of the Board. 
At the suggestion of Secretary 
Stecher, the members of the House 
arose and applauded in apprecia- 
tion of the many years of faithful 
service of both Judge Fairchild and 
Mr. MacCracken, who had _ also 
served twenty years on the Board. 
The chair then called for nomi- 
nations for a new member of the 
Committee on Scope and Correla- 
tion, one new member of which is 
elected by the House each year for a 
five-year term. Allan H. W. Higgins, 
of Boston, Massachusetts, was the 
only man nominated. The election 
took place the following Wednesday. 


votes 


The Treasurer’s Report 


Harold H. Bredell, of Indianapolis, 
Indiana, then gave the Treasurer's 


report. Mr. Bredell declared that the 
past year had been satisfactory from 
the financial point of view. He said 
that the income for the current fiscal 
year would not be much greater 
than for the past year in spite of the 
increase in Association membership. 
This was because most of the new 
memberships were processed in the 
closing months of the fiscal year, and 
the bulk of income from their dues 
is credited to the present fiscal year. 
Mr. Bredell noted that the Associa- 
tion now has accumulated fund bal- 
ances of over a million dollars and 
the Association and Foundation are 
now housed in a two-million-dollar 
structure that is debt free. 


Budget Committee 


Herbert G. Nilles, of Fargo, North 
Dakota, then reported for the 
Budget Committee. He said that the 
actual budget income for the year 
just ended amounted to $661,000, 
while the tentative budget for the 
current fiscal year is $657,000 as com- 
pared with appropriations of some 
$716,000—in other words, this year’s 
funds are overappropriated by some 
$90,000. Mr. Nilles said that there 
was no cause for alarm, but he urged 
economy on all chairmen of Sec- 
tions and Committees. 


The President’s Report 


President E. Smythe Gambrell, of 
Atlanta, Georgia, then delivered the 
President’s report, in which he men- 
tioned, among other things, the suc- 
cessful membership drive; the pub- 
lication of an annual summary of 
Association work, to be sent to all 
members; the group life insurance 
program; and the efforts to secure 
passage of the Jenkins-Keogh Bill, 
which would allow self-employed 
taxpayers to defer payment of taxes 
on a portion of their income set 
aside for retirement. Mr. Gambrell 
announced the appointment of Jo- 
seph D. Stecher as Executive Direc- 
tor, calling the success in persuading 
Mr. Stecher to accept the post “the 
best thing I ever tried to do for this 
Association”’. 

Mr. Gambrell also reported as 
President of the American Bar 
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Foundation, mentioning in partcu- 
lar the survey of the administration 
of criminal justice, the study of the 
Canons of Professional Ethics which 
is well under way, and the annota- 
tion of the Model Business Corpora- 
tion Act and the Non-Profit Corpor- 
ation Act. He concluded with a short 
report on his visit to the Soviet 
Union, just prior to the Annual 
Meeting. 


Board of Governors 
One of the liveliest controversies in 
recent years in the Association has 
centered around the proposal to cre- 
ate a Section of Negligence and 
Workmen's Compensation Law. The 
proposal to create such a Section was 
published in the July issue of the 
JouRNAL. Secretary Stecher, report- 
ing for the Board of Governors on 
the latest developments, said that 
since the publication of the an- 
nouncement of the proposal had ap- 
peared in the Journat, the Board 
had received hundreds of communi- 
cations expressing widely divergent 
views. Accordingly, the Board had 
considered the matter and recom- 
mended to the House that the pro- 
posal be recommitted to the Board 
for further hearing and study. 
George E. Beechwood, of Phila- 
delphia, Pennsylvania, Delegate of 
the Section of Insurance Law, speak- 
ing on the proposal to recommit, 
urged the House to approve the re- 
commitment to the Board of Gov- 
Martin J. Dinkelspiel, of 
San Francisco, California, Chair- 
man of the Committee on Scope and 
Correlation, said that his Committee 
likewise favored recommittal. 


ernors. 


The House voted to recommit the 
proposal. 


Section of Insurance Law 


Mr. Beechwood then presented the 
report of the Insurance Law Section 
as a special order of business. He 
said that the Section proposed to 
change its name to “Section of In- 
surance, Negligence and Compen- 
sation Law” and to amend the pur- 
pose clause of its by-laws in ac- 
ordance with the change of name. 
He moved that the House approve 


this amendment of the Section’s by- 
laws. 

Mr. Riter, of Utah, declared that 
such approval might embarrass the 
Board of Governors in considering 
the proposal to create a Section of 
Negligence and Workmen’s Com- 
pensation Law and_ accordingly 
moved that the change in the Sec- 
tion’s by-laws also be referred to the 
Board of Governors. 

Chairman Randall that 
referral was necessary any- 
how, because of Article X, Section 3, 
of the 


ruled 
such a 


Association’s Constitution 
which requires approval of Section 
by-laws or amendments to Section 
by-laws by the House of Delegates 
“after a report by the 
Governors’’. 


Board of 


Mr. Beechwood said that his Sec- 
tion had spent six months going 
over the matter and objected to “an- 
other approach” “at the last mo- 
ment”. He declared that he wanted 
to have the merits of a Section of 
Negligence Law discussed and voted 
upon. He moved for a reconsidera- 
tion of the proposal to recommit the 
creation of such a Section. 

The motion to reconsider was lost, 
and the House turned to the next 
item on its calendar. 


Committee on Commerce 


Benjamin Wham, of Chicago, Illi- 
nois, Chairman of the Committee on 
Commerce, reported for that Com- 
mittee. The Committee originally 
had three resolutions, but Mr. Wham 
withdrew two of them. The first, he 
explained, would have approved the 
natural gas bill with appropriate 
amendments to meet President Ei- 
senhower’s veto objections. He with- 
drew the resolution because both 
the Public Utility Law Section and 
the Mineral Law Section were inter- 
ested in the bill and wanted more 
time to study it. The other with- 
drawn resolution opposed the Gore 
Bill for government construction of 
nuclear power facilities for civilian 
and other uses. The resolution was 
withdrawn because the Gore Bill 
had been first watered down and 
then failed to pass in Congress, Mr. 
Wham explained. The Committee 
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wanted to see what new bill would 
be introduced in the 85th Congress 
before it asked the House of Dele- 
gates to act. 

That left only 
second 


the Committee's 
resolution, which was as 


follows: 


REsoLveD, That the American Bar 
Association, in addition to approving 
the Smith Bill, H.R. 3, and its com- 
panion bill, S. 3143 (84th Congress, 
2d Sess.), (both for the purpose of 
preventing acts of Congress from be- 
ing construed as having the intent to 
pre-empt fields in which such acts op- 
erate to the exclusion of all state laws 
on the same subject unless such acts 
contain an express provision to that 
effect), recommends a change in the 
rules of each House of Congress to re- 
quire that a committee reporting a bill 
to Congress report specifically on 
whether there are state laws dealing 
with the subject of the bill and the ex- 
tent, if any, to which the bill is in- 
tended to affect those laws, and also 
whether it is intended that the bill 
shall preclude the future enactment 
of state legislation in the field. 


Mr. Wham that the 
House had approved H.R. 3 at its 


recalled 


1955 Annual Meeting. This was felt 
to be not enough, he explained, and 
hence the present proposal to pro- 
vide that the rules of Congress re- 
quire a committee to state specifi- 
cally the effect upon state laws of any 
bill reported out. The procedure 
would be helpful both to Congress 
and the courts, Mr. Wham said. 

On his motion, the House voted 
to adopt the resolution. 


Legal Services and Procedure 
Ashley Sellers, of Washington, D. C., 
then reported for the Committee on 
Legal Services and Procedure, of 
which he is the Chairman. Mr. Sell- 
ers said that his Committee had set 
up five advisory groups to assist it 
in drafting legislation to implement 
the resolutions proposed by the 
Committee last February and ap- 
proved by the House. The advisory 
groups have been hard at work and 
the drafting process was expected to 
be finished this fall so that appro- 
priate legislation will be ready for 
submission to Congress when it re- 
convenes in January. 

On his motion, the House voted 
to continue the Committee. 
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Jurisprudence 
and Law Reform 


he report of the Committee on 
Jurisprudence and Law Reform, de- 
livered by Committee Chairman 
William Logan Martin, of Birming- 
ham, Alabama, dealt with two mat- 
ters which were holdovers from pre- 
vious meetings of the House of Dele- 
gates. The first was a proposal to 
amend the United States Constitu- 
tion to permit direct amendment of 
the Constitution by the states with- 
out resort to Congress or a federal 
convention. This proposal had been 
originally by John B. 
Ebenger, of Klamath Falls, Oregon, 
and referred to the Jurisprudence 
and Law Reform Committee. Mr. 
Martin said that Mr. Ebenger had re- 
quested that the proposal be with- 


proposed 


drawn from consideration. On his 
motion, the House voted that it be 
so withdrawn. 

The other matter presented by 
Mr. Martin was a progress report on 
the problem of federal pre-emption, 
just mentioned by Mr. Wham. The 
House had approved a resolution to 
the effect that any act passed by Con- 
gress should state whether it was in- 
tended to occupy the entire field in 
which there might be state laws as 
well. In considering the bill embody- 
ing this proposal, the House of Rep- 
resentatives had amended it by lim- 
iting it to the field of sedition, sab- 
otage and offenses in the military 
and the navy, Mr. Martin reported, 
while the Senate had reported the 
bill with only a minor change in 
wording. Both bills were left on the 
calendars of the Congress when it 
adjourned. 


American Citizenship 


Judge Walter M. Bastian, of Wash- 
ington, D. C., then reported for the 
Committee on American Citizen- 
ship, of which he is the Chairman. 
His report required no action by 
the House; Judge Bastian called the 
attention of the delegates to the 
written report and urged them to 
read it. 


Communist Tactics 


The report of the Committee on 
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Communist Tactics, Strategy and 
Objectives was delivered by Senator 
Herbert R. O'Conor, of Baltimore, 
the Chairman of the 


Maryland, 
Committee. The Committee’s only 
recommendation, that it be contin- 
ued, was approved without debate. 
Senator O'’Conor declared that, 
while there may have been a change 
in tactics on the part of the Com- 
munists, “Communism in any garb 
is still Communism and _ represents 
a menace to mankind and to world 
peace”. Ile said that the recent in- 
dictment of Stalin by Kruschev is a 
confession by the Communist lead- 
ers about which the organized Bar 
should advise the American people, 
that Congress should print and make 
available copies of this confession, 
so that every citizen could read it 
and understand its true character, 
and that the American people must 
be made aware that until the peo- 
ples of the enslaved nations remove 
their leaders, the free world will 
deal those nations 


have to with 


through lIcaders who are proven 


criminals. 
Disciplinary Procedures 


Judge Orie L. Phillips, ef Denver, 
Colorado, then delivered the report 
of the Committee on Disciplinary 
Procedures, of which he is the chair- 
man. Ife moved the adoption of the 
which 


following recommendation, 


was approved without debate. 


That the TTouse of Delegates direct 
each state delegate, in cooperation 
with the delegate from each bar asso- 
ciation: (a) To ascertain whether in 
their respective jurisdictions original 
and exclusive jurisdiction in all mat- 
ters involving admission of persons to 
practice law and to discipline for 
cause all such persons is vested in the 
highest court in their respective states 
and if such jurisdiction is not so 
vested to initiate appropriate action 
to cause such jurisdiction to be vested 
in the highest court of their respective 
states, either by rule of court or ap- 
propriate amendments to existing 
laws, where the latter is necessary; and 
(b) where adequate records of disci- 
plinary procedures are not kept in 
their respective states, to undertake to 
have the highest court of their respec- 
tive states adopt Rule 3.05 of 
the Model Rules for Disciplinary 
Procedures. 


Divorce, Marriage Laws 
Secretary Stecher then moved adop- 
tion of the following in the absence 
of a representative from the Com- 
mittee on Divorce, Marriage Laws 
and Family Courts: 

That the Committee be continued; 
provided that if and when a Section 
of Family Law is established, the 
Committee be discharged. 

The recommendation was adopt- 
ed without debate. 


Professional Ethics 

Henry S. Drinker, of Philadelphia, 
Pennsylvania, then reported for the 
Committee on Professional Ethics 
and Grievances, of which he is the 
Chairman. Mr. Drinker made an 
oral report which required no ac- 
tion by the ITouse. Ile said that the 
Committee has considered whether 
it should make recommendations 
for further amendment of the Can- 
ons of Ethics, and has decided that 
although a number of the Canons 
merit clarification, it was the Com- 
mittee’s opinion that no general revi- 
sion was necessary or advisable. The 
receive 
large numbers of requests for con- 
struction of the Canons and there 


Committee continues to 


have been an increasing number of 
inquiries from state and local bar 
associations, Mr. Drinker reported. 
There have been few complaints 
about unethical conduct, and many 
of these were from people who were 
probably deranged. The Committee 
has issued only two formal opinions 
in the past year, the policy being 
to limit such opinions to important 
new matters. 


Individual Rights, 
National Security 


Whitney North Seymour, of New 
York City, reporting as Chairman of 
the Committee on Individual Rights 
as Affected by National Security, 
moved that the Committee be con- 
tinued and his motion was carried 
without debate. Mr. Seymour pro- 
posed two resolutions, the first of 
which was adopted without debate. 
It was the result of the recent Bige- 
low incident in New Jersey, where 
the New Jersey legislature denied 
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confirmation of a New Jersey lawyer 
appointed as a trustee of the state 
university on the ground that he had 
represented a witness who claimed 
his privilege under the Fifth Amend- 
ment. Mr. Seymour said that, while 
the lawyer, who was attacked for 
his defense of his client, was finally 
confirmed after all the bar associa- 
tions in the area had rallied to his 
support, the episode could not have 
happened at all if public under- 
standing of the duty of lawyers were 
adequate. The resolution was as fol- 
lows: 


REsoLvep, That the American Bar 
Association urges that its 1953 reso- 
lution on the duty of the Bar in 
connection with representations of un- 
popular defendants and related mat- 
ters should be the subject of affirma- 
tive educational measures by all state 
and local bar associations, and that as 
a part thereof, emphasis should be 
placed upon the importance to the 
public and the administration of jus- 
tice of an independent bar and its 
responsibilities including protection 
of the attorney-client privilege. 

Mr. Seymour's other resolution 
dealt with a situation in Tennessee 
where a federal court directed a law- 
yer to produce for the income tax 
authorities his working papers, 
based information received 
from his client and his testimony 
as to his conversations with his 
client. Mr. Seymour admitted that 
his Committee had only a tenuous 
connection with such a problem, 
but felt that the whole question of 
a free and independent Bar is a part 
of the problem of individual rights 
and had accordingly called the mat- 
ter to the attention of the Ilouse. 
He then offered the following reso- 
lution: 


upon 


Resotvep, That the Board of Gov- 
ernors be directed to authorize the 
Bill of Rights Committee to investi- 
gate the case of Secretary of the Treas- 
ury v. Taylor Malone, Jr., and related 
cases now pending on appeal before 
the Court of Appeals of the Sixth Cir- 
cuit, and, in its discretion, to file a 
brief amicus curiae therein on behalf 
of the Association, subject to approval 
of contents thereof by a subcommittee 
of the Board of Governors. 


Mr. Haywood, of North Carolina, 


moved that the words “Bill of Rights 
Committee” (italicized above) be 
substituted for “Council of the Sec- 
tion of Taxation”, which was the 
way Mr. Seymour’s resolution read 
at first. Mr. Seymour accepted that 
amendment. 

Stecher said that the 
Board of Governors had felt that it 


Secretary 


was appropriate that the matter go 
to the Tax Section since a taxation 
case was involved, but had not given 
consideration to a reference to the 
Bill of Rights Committee. 

Thomas N. Tarleau, of New York, 
New York, Section Delegate of the 
Taxation Section, said that, while 
the Section was willing to do what 
the Board wanted, the problems in- 
volved were the protection of the 
lawyer-client privilege and the priv- 
ilege against _ self-incrimination, 
neither of which fell within the pe- 
culiar competence of the Section. 

Chairman Randall submitted the 
resolution as authorizing the Bill of 
Rights Committee to investigate the 
matter, and the resolution § was 
passed in that form. 

The ITouse also voted to continue 
the Committee. 


Personal Injury Claims 


The Ifouse then turned to the re- 
port of the Committce on Investiga- 
tion, Solicitation and Handling of 
Personal Injury Claims, delivered by 
its Chairman, Paul W. Updegraff, of 
Norman, Oklahoma. Mr. Updegraff 
first offered the following for adop- 
tion by the louse. 


The Special Committee on Investi- 
gation, Solicitation and Handling of 
Personal Injury Claims informs the 
Board of Governors and the House 
of Delegates of the American Bar As- 
sociation that there is pending in the 
Supreme Court of the State of Illinois 
a suit for declaratory judgment in the 
matter of the petition of the Brother- 
hood of Railroad Trainmen and W. P. 
Kennedy, President and Member 
thereof, wherein by declaratory judg- 
ment they seek the answer to the fol- 
lowing question: 

May the Brotherhood of Railroad 
Trainmen, a labor union whose mem- 
bers are engaged in intrastate and 
interstate commerce, provide a staff 
of counsel, urge its members to avail 
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themselves of the services of such 
counsel in grievances and claims aris- 
ing out of railroad employment, and 
compensate its representatives for their 
time, effort and expenses in recom- 
mending and urging members of the 
Brotherhood to avail themselves of 
such services? 

We recommend that the American 
3ar Association file a brief amicus cu- 
riae in said cause. 

Secretary 
that resolution 
was unnecessary since the Board of 


Stecher pointed out 
adoption of this 


Governors had already authorized 
the Committee on Unauthorized 
Practice to file a brief in the case. 

Karl C. Rockford, 
Illinois, said that the Supreme Court 
of Illinois has appointed a special 
commissioner to investigate the 
practices of the Railway Trainmen 
and that it was better, if the Board’s 
action was broad enough to cover 


Williams, of 


it, to authorize the Committee on 
Unauthorized Practice to take part 
in that investigation. 

that the 
Board's understanding was that the 


Mr. Stecher replied 


Committee would fully cover all 
phases of the investigation. 

Mr. Updegraff then offered his 
second resolution, which was this: 

We recommend that the National 

Conference of Commissioners on Uni- 
form State Laws be requested to study 
the Anti-Solicitation statutes of the 
various states for the purpose of 
drafting a suitable Uniform Anti-So- 
licitation statute. 

Mr. Updegralff said that there are 
a few states that have anti-solicita- 
tion statutes, but the statutes are by 
no means uniform and the purpose 
was to provide some degree of uni- 
formity. 

On motion of Secretary Stecher, 
for the Board of Governors, the res- 
olution was referred to the National 
Conference for investigation as to 
the advisability of such a statute 
rather than as a recommendation 
that such a statute be drafted. This 
substitute had Mr. Updegraff’s ap- 
proval, and it was carried. 

Mr. Updegraff withdrew his third 
resolution, which would have in- 
creased the membership of the Com- 
mittee to seven. 
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Proceedings of the House of Delegates 


The fourth and final’ recommen- 
dation of the Committee, that it be 
continued, was adopted without de- 


Second 


bate. 


The House then recessed at 4:45 
P.M. 


Session 


= At the second session, the House heard the reports of the Committee on Re- 
tirement Benefits, the Committee on Federal Judiciary, the Committee on Traffic 
Court Program and the Committee on Customs Law. Perhaps this session was 
the most interesting of the entire meeting, for extended debate took place over 
the report of the Committee on Amendment of Rule 71-A and over four pro- 
posals to amend the Constitution and By-laws of the Association; part of the lat- 
ter debate was continued in the third session. 





= The House of Delegates recon- 
vened for its second session at 9:30 
on the morning of Wednesday, Au- 
gust 29, with Chairman John D. Ran- 
dall presiding. 

President Gambrell presented 
four distinguished guests of the As- 
sociation to the House: Sir Reginald 
Edward Manningham-Buller, — the 
Attorney General of England, Sir 
Edwin Savory Herbert, President of 
the Law Society of England, Colonel 
Paul P. Hutchison, President of the 
Canadian Bar Association, and Na- 
zir Ahmad Khan, President of the 
Pakistan Bar Association. 

Dean F. D. G. Ribble, of the Law 
School of the University of Virginia, 
then spoke briefly to the House, 
calling their attention to the Wood- 
row Wilson Centennial Celebration 
and asking them to participate in 
the celebration of the hundredth an- 
niversary of the birth of President 
Wilson. 

The House then elected Allan H. 
W. Higgins, of Boston, Massa- 
chusetts, to the Committee on Scope 
and Correlation. Mr. Higgins had 
been nominated at the first session. 


Retirement Benefits 
Committee 


Richmond C. Coburn, of St. Louis, 
Missouri, delivered the report of the 
Committee on Retirement Benefits 
in the absence of Coramittee Chair- 
man George Roberts, of New York 
City. Mr. Coburn reported on the 
Committee’s work in attempting to 
secure passage of the Jenkins-Keogh 
Bill, which would permit self-em- 
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ployed persons to set aside part of 
their income for retirement without 
paying income taxes on the fund un- 
til after retirement. Mr. Coburn said 
that the bill had not been reported 
out by the House Ways and Means 
Committee and he asked all the 
members of the House of Delegates 
to familiarize themselves with the 
legislation and support its passage. 
A similar piece of legislation has 
been enacted by the English Parlia- 
ment, he pointed out. The only 
action required of the House of Del- 
egates was to continue the Commit- 
tee, which was carried without fur- 
ther debate. 

David F. Maxwell, the President- 
Elect of the Association, addressed 
the House briefly urging the mem- 
bers to support the Jenkins-Keogh 
Bill, declaring that he intended to 
make this a major project of his 
term. He asked the delegates to give 
him the names of two lawyers in 
their own states who would be able 
to do the most to secure passage of 
the bill. “We are going to have a 
committee in every state and in 
every congressional district” he de- 
clared. “I beseech your help in this 
major project.” 


Federal Judiciary Committee 


Ben R. Miller, of Baton Rouge, 
Louisiana, reported for the Com- 
mittee on Federal Judiciary, of 
which he is a member. He reported 
that the Committee had tried un- 
successfully to obtain planks in the 
platforms of the major political par- 
ties pledging non-political selection 


of federal judges. Mr. Miller said 
that it was not so much a question 
of obtaining impartial judges, for 
most lawyers appointed throw off 
partisan ties and prejudices upon 
the Bench, as of guaranteeing pub- 
lic confidence in the courts. He of- 
fered the following resolution, which 
was adopted: 


WHEREAS, a qualified and independ- 
ent judiciary is indispensable to the 
maintenance of a co-ordinated branch 
of the government under our Consti- 
tution and to the protection of the 
freedom and rights of every individ- 
ual; be it 

RESOLVED, That the incoming Presi- 
dent of the United States be urged to 
nominate for appointment to judicial 
office only the best qualified lawyers 
or judges available, without regard to 
their political affiliations; be it further 

RESOLVED, That we commend the 
preliminary steps that have been 
taken by the Attorneys General of the 
United States for the past several years 
in procuring the assistance of the 
American Bar Association through the 
Standing Committee on the Federal 
Judiciary for determination of the 
competence of proposed nominees 
and urge the continuance and imple- 
mentation of this procedure; be it 
further 

Resotvep, That the Secretary of the 
Association forward copies of this res- 
olution to the incoming President of 
the United States and to his appointee 
as Attorney General of the United 
States. 


Rights of the Mentally Ill 


Secretary Stecher than moved adop- 
tion of the following in the absence 
of members of the Committee on 
Rights of the Mentally III: 


1. That the Special Committee on 
the Rights of the Mentally Ill be 
continued. 

2. That the Committee be author- 
ized to continue to advise with the 
appropriate officers and committees 
of the Association and of the Bar 
Foundation, and to co-operate with 
the Joint Commission on Mental IIl- 
ness and Health and other agencies 
which may be set up for research proj- 
ects into the field of mental illness and 
health. 


In moving adoption of the reso- 
lutions, Secretary Stecher pointed out 
that the American Bar Founda- 
tion has already approved a research 
project in this field. The resolu 
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tions were adopted without debate. 

On Mr. Stecher’s motion, the 
House voted to continue the Com- 
mittee To Study Implementing Re- 
port of Survey of Bar Examiners and 
Related Subjects. (This action was 
rescinded at a later session of the 
House. See page 1066). 


Traffic Court Program 


Albert B. Houghton, of Milwaukee, 
the 
mittee on Traffic Court Program, 
said that his committee had received 
reports from 1197 cities in 1955, 
showing that over 20,000,000 cases 
were processed by traffic courts in 
those cities. Most people form their 
impression of 


Wisconsin, Chairman of Com- 


justice from such 
cases, he pointed out, and the ac- 
tivities of his Committee had been 
concentrated on improving the ad- 
ministration of those courts. Films 
are being prepared under the Com- 
mittee’s supervision, he announced, 
with funds supplied by the Auto- 
mobile Manufacturers Association 
and the Ford Motor Company. On 
his motion the House voted to con- 


tinue the committee. 


Amendment of Rule 71-A 


John C. Satterfield, of Jackson, Mis- 
sissippi, reported as Chairman of the 
Committee on Amendment of Rule 
71-A of the Federal Rules of Civil 
Procedure. That Committee is a Spe- 
cial Committee charged with the re- 
sponsibility of securing a change 
in Rule 71-A of the Federal Rules 
so as to restore the right to trial by 
jury in land condemnation suits. 
The present rule leaves the ques- 
tion of a jury trial to the discretion 
of the trial judge. The question has 
been vigorously debated several 
times in the House of Delegates and 
the report of the Committee stirred 
up a debate again at this session. 
Chairman Satterfield moved adop- 
tion of the following resolution: 


That the Special Committee on 
Amendment of Rule 71-A of Federal 
Rules of Civil Procedure promulgated 
by the Supreme Court be continued 
for the succeeding Association year 
and be authorized to urge an amend- 
ment of Rule 71-A so as to permit the 


defendant to demand a jury as a 

matter of right thereunder and be fur- 

ther authorized to present the views 
of the Association to the Advisory 

Committee on Federal Rules and the 

Supreme Court of the United States. 

Mr. Satterfield explained that the 
original language of this resolution 
had contained the following phrase 
at the end of the resolution “and, 
if such amendment is not thus ob- 
tained, to the appropriate commit- 
tees of Congress”. The phrase was 
deleted at the suggestion of the 
Board of Governors. Mr. Satterfield 
explained that his Committee had 
not receded from its earlier position 
that it was proper to attempt to 
secure congressional action on the 
amendment of Rule 71-A, but the 
Committee also felt that it was en- 
tirely appropriate to obtain the 
amendment through the Court it- 
self. 

Godfrey L. Munter, of Washing- 
ton, D. C., a member of the Com- 
that he another 
member disagreed with the Commit- 
tee’s report. He took the position 
that the Government as well as the 


mittee, said and 


defendant in a land condemnation 
proceeding should have the right to 
a jury trial. “The Government is 
just a litigant like anybody else” he 
said. He moved to amend the res- 
olution by changing the word “‘de- 
fendant” to “either party”. 

Robert T. Barton, Jr., of Rich- 
mond, Virginia, speaking in opposi- 
tion to Judge Munter’s proposed 
amendment, declared that it worked 
an injustice on the landowner if 
the Government had the right to de- 
mand a jury trial, since the land- 
owner might have to come many 
miles to obtain an evaluation of the 
land and such a landowner might 
much prefer to have the valuation 
assessed by commissioners. Mr. Bar- 
ton also declared that it was impor- 
tant to keep the rule-making power 
in the courts and not seek a revi- 
sion of the Federal Rules by Con- 
gress. 

The House then voted down 
Judge Munter’s amendment and 
adopted the Committee’s resolution 
as offered. 


Proceedings of the House of Delegates 


James D. Carpenter, of Jersey City, 
New Jersey, introduced Styrbjorn 
Garde, a lawyer from Stockholm, 
Sweden, son of the Chief Justice of 
Sweden, who received the greetings 
of the House. 


Amendment of Constitution, 
By-Laws 


Most of the rest of the time of this 
second session was devoted to con- 
sideration of three amendments to 
the Constitution and By-laws of the 
Association. Chairman Rhyne, of 
the Rules and Calendar Committee, 
who sponsored the first proposals, 
explained that he was withdrawing 
the Committee’s first recommenda- 
tion. This recommendation, to es- 
tablish a Standing Committee on 
Constitutional Law, was withdrawn 
to give the Committee time to revise 
the statement of the new Commit- 
tee’s jurisdiction in the light of 
many suggestions received after no- 
tice of the proposed amendment was 
published in the JourNAL. 

The purport of the Committee's 
second amendment was to give vir- 
tual life membership in the House 
of Delegates to all former Secre- 
taries and Treasurers of the Associa- 
tion who have served more than 
four years in such a capacity. Mr. 
Rhyne pointed out that the Secre- 
tary and Treasurer acquire an in- 
timate knowledge of the affairs of 
the the intention 
was to harness this knowledge for 
the continued benefit of the Associa- 
tion. A similar provision is already 
in effect as to former Presidents and 
Chairmen of the House of Delegates. 

The proposal, which was adopted 
without further debate, reads as fol- 
lows: 


Association and 


Amend the Constitution, Article 
VI, Section 3, by inserting in line $2 
after the words “the House of Dele- 
gates” the words “and also former Sec- 
retaries and Treasurers of the Asso- 
ciation with four years or more of 
service in such capacity”, so that pres- 
ent lines 31 to 37 will read: 

Former Presidents of the American 

Bar Association, former Chairmen 

of the House of Delegates and also 

former Secretaries and Treasurers 
of the Association with four years 
or more of service in such capacity, 
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who register in attendance at any 
annual meeting of the Association 
by 12 o’clock noon on the opening 
day thereof, the membership of such 
former officers becoming effective 
upon registration and continuing 
until the opening of the next an- 
nual meeting. 

The next proposed amendment to 
the Association’s Constitution was 
proposed by Arthur VD. Chamber- 
lain, of Rochester, New York, and 
was as follows: 


Amend Article VI, Section 6 of the 
Constitution by eliminating  there- 
from the following sentence which 
now appears in lines 16 to 19: 

When a State Bar Association is en- 

titled to additional delegates, the 

number of such additional State Bar 

Association delegates shall be re- 

duced by the number of delegates 

elected by local bar associations 
within such state. 

In explaining his amendment, 
Mr. Chamberlain said that the pres- 
ent language of Section 6 of the As- 
sociation’s Constitution provides 
that state bar associations in states 
with more than two thousand law- 
yers are entitled to one additional 
member of the House of Delegates 
for each additional thousand law- 
yers; however, it is provided that 
no state bar association shall have 
more than four delegates. Large lo- 
cal bar associations that meet cer- 
tain requirements are also entitled 
to a delegate in the louse, but the 
number of state bar association dele- 
gates is reduced by one for each such 
local bar association delegate. Mr. 
Chamberlain said that this means 
that the larger state bar associations 
—New York, Texas, California, 
Pennsylvania—will soon be reduced 
to one delegate because of the num- 
ber of large local bar associations 
in those states. Ohio is one state 
where that has already happened. 
The purpose of the amendment, 
Mr. Chamberlain said, was to safe- 
guard the number of state bar as- 
sociation delegates so that the state 
associations’ representation would 
not be unfairly reduced. He de- 
clared that he was yielding to the 
wishes of the Committee on Scope 
and Correlation and the Committee 
on Rules and Calendar, which were 
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proposing a substitute, since he was 
not particular about the language 
of the eventual amendment. He 
moved adoption of the amendment 
in order to put it before the House. 

Martin J. Dinkelspiel, of San 
Francisco, California, Chairman. of 
the Committee on Scope and Corre- 
lation, said that his Committee was 
quite sympathetic to the general 
idea embodied in the proposal, but 
believed that the matter should be 
studied by the two committees and 
another amendment prepared. He 
moved that the proposal be referred 
to the two committecs. 

Sylvester C. Smith, Jr., of Newark, 
New Jersey, recalled the work of the 
Committee of the old General Coun- 
cil of the Association which had had 
charge of drafting the new Constitu- 
tion in 1936. The problem then had 
been to create a House of Delegates 
that would be a representative body 
of the lawyers of the United States 
and at the same time be of a work- 
able size. Mr. Smith said that he 
was in favor of the purposes of Mr. 
Chamberlain’s proposal, but he felt 
that the whole of Article VI should 
be restudied. 

The Ifouse then voted to refer 
Mr. Chamberlain's proposal to the 
Committees on Scope and Correla- 
tion and Rules and Calendar. 

The next proposal considered by 
the Ifouse was submitted by 
Charles W. Pettengill, of Greenwich, 
Connecticut. It was a proposal to 
amend Article VI, Section 4, of the 
Association's Constitution by the fol- 
lowing sentence: “No officer or 
member of the Board of Governors 
of the Association shall be eligible 
to serve as a State Delegate.” 

Mr. Pettengill pointed out that 
officers and members of the Board 
are also members of the House of 
Delegates and he explained that the 
purpose of this amendment was to 
provide that they should not simul- 
taneously serve also as state dele- 
gates. “It affords an opportunity for 
a state to be represented in the 
House of Delegates by two men in- 
stead of one and would develop new 
blood and additional leadership” he 
declared. “What State Delegate will 


claim that there is no other Associa- 


tion member in his home state 
ready, willing and able to represent 
his state for the three years during 
which he is serving on the Board of 
Governors?” he asked. 

He then moved adoption of the 
amendment. 

Allan H. W. Higgins, of Boston, 
Massachusetts, speaking in opposi- 
tion to the proposal, argued that it 
might place a State Delegate who 
became a member of the Board in 
the position of urging someone else 
to run for State Delegate and then 
later running against the very man 
he had encouraged to succeed him. 
The experience of serving on the 
Board makes men more valuable as 
State Delegates, he argued. 

Cuthbert S. Baldwin, of New Or- 
leans, Louisiana, said that he agreed 
strongly with Mr. Pettengill. “I 
think this is a representative body” 
he said. “Nobody has an inherent 
right to stay in the House, and each 
state is entitled to be thoroughly 
represented in the House.” 

Stuart B. Campbell, of Wythe- 
ville, Virginia, said that “as a demo- 
cratic body, we should permit the 
local lawyers in the states to select 
their own State Delegates without 
any bar from the national organiza- 
tion”. 

A former Chairman of the ITouse, 
Roy E. Willy, of Sioux Falls, South 
Dakota, also spoke against the pro- 
posal. “The State Delegate has no 
prerogatives that are not common to 
every other member of the House” 
he pointed out, “except for one fac- 
tor, and that is that once a year 
those who are State Delegates serve 
as a nominating body [for officers 
and members of the Board of Gov- 
ernors]. They do not elect; they 
merely are advisory in that capacity. 
Beyond that, they have no single 
function that is not common to 
every other member of the House.” 
Mr. Willy said that he was a State 
Delegate, and it would be a simple 
matter for his state to remove him. 
“About all you would accomplish by 
adopting this amendment, if it is 
needed, is to increase the size of the 
House without in any way adding 
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to the proportional representation.” 

Mr. Dinkelspiel said that there 
was obviously a considerable diver- 
gence of views on the amendment 
and that it would be well to have it 
studied by the Committee on Scope 
and Correlation. Accordingly, he 
moved that it be referred to that 
Committee and to the Committee on 
Rules and Calendar. 

Mr. Pettengill protested that re- 
ferral would serve no uscful 
pose. “. 


pur- 
. if only we were permitted 
to conclude the debate before this 
substitute motion were considered, 
we would all benefit by a determin- 
ation for the benefit of the mem- 
bers from the various states of the 
attitude of this louse of Delegates.” 

The House then voted, and Mr. 
Dinkelspiel’s substitute motion to re- 
fer was lost. 

Blakey Helm, of Louisville, Ken- 
tucky, spoke in favor of the propos- 
al. He said that when he was State 
Delegate in 1941 and had gone 
into military service, he had _ re- 
signed. 

Urging adoption of the proposal, 
Fred Roland Allaben, of Grand 
Rapids, Michigan, declared that no 
State Delegate “is so indispensable 
that he cannot be replaced by an- 
other competent representative”. 

Charles M. Lyman, of New Ilaven, 
Connecticut, urged adoption of the 
proposal on the ground that a mem- 
ber of the Board of Governors 
should take a national or at least 
a circuit-wide, view of the problems 
of the Association, whereas the State 
Delegate’s loyalty should be to his 
own state. 

Sylvester C. Smith argued that the 
question should be left to the judg- 
ment of the State Delegates. He 
said that he supposed that two 
thirds of them had resigned as State 
Delegate upon being elected to the 
Board, but that that was a matter 
for the states and circuits to decide. 

Another former Chairman of the 
House, Thomas B. Gay, of Rich- 
nond, Virginia, was in favor of Mr. 
Pettengill’s amendment. He pointed 
uut that the State Delegates make 
he nominations for members of the 
soard of Governors, and often the 


candidate for membership on the 
Board was a State Delegate. It is very 
hard, Mr. Gay said, “for a State Del- 
egate in a particular circuit to be 
unwilling to support a State Delegate 
from that circuit if he is, as I 
am sure he always will be and has 
been, a representative member of 
the Bar from that state”. 

Albert E. Jenner, Jr., of Chicago, 
Illinois, also spoke in favor of the 
proposal. “The position of ... a 
member of the Board is inconsistent 
with his position as a member of 
this legislative body, and tends to 
confuse the executive and the legis- 
lative”. Ile said that there should 
be a “grandfather clause” however, 
and moved to amend the proposal 
by inserting the word “hereafter”, so 
the proposal would read “No mem- 
ber ... shall hereafter be eligible 
to serve as a State Delegate”. 

Secretary Stecher pointed out that 
the amendment, if adopted, would 
go into effect at the close of the An- 
nual Meeting and would not there- 
fore cover the situation of State Del- 
egates who are presently members 
of the Board. 

John C. Satterfield, of Jackson, 
Mississippi, suggested that the word- 
ing be “No officer or member of the 
Board of Governors of the Associa- 
tion hereafter elected shall be eli- 
gible to serve as a State Delegate.” 
Mr. Jenner withdrew his substitute 
in favor of Mr. Satterfield's. 

Gerald P. Ifayes, of Milwaukee, 
Wisconsin, objected that that lan- 
guage woukl mean that members 
of the Board of Governors would 
forever thereafter be barred 
being elected State Delegate. 

Mr. Pettengill, 
point, said that he assumed that the 


from 
accepting that 


four or five members of the present 
Board affected should be exempted 
from the proposal. Ile moved to sub- 
stitute that provision for the original 
motion. 

Secretary Stecher suggested the 
phrase “during the period of his ten- 


ure as an officer or member of the 
Helm 
moved that that language be added 
to the original proposal. 

James R. Morford, of Wilming- 


3Joard of Governors”. Mr. 
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ton, Delaware, a tormer Chairman 
of the House, said that the debate 
had convinced him that the whole 
question should be more thoroughly 
studied. He said that he had voted 
against Mr. Dinkelspiel’s motion to 
refer and that he now moved for 
reconsideration of that question. 

Mr. Jenner, of Illinois, immediate- 
ly moved to amend Mr. Mor- 
ford’s motion by providing that the 
reference to committee be for the 
purpose of redrafting and not for 
the purpose of report back with 
a negative recommendation. 

Mr. Randall ruled that this 
amendment was not germane, and 
the House voted 89 to 67 for recon- 
sideration of the motion to refer. 

Mr. Pettengill moved that the mo- 
tion to refer be amended so that 
the referral would be to the com- 
mittees with instructions to report 
to the House at the third session 
with revised language. 

Chairman Randall ruled that this 
was not in order since it was im- 
possible for the committees to act so 
rapidly. 

Thomas D. McBride, of Philadel- 
phia, Pennsylvania, moved that the 
recommitment be only for the pur- 
pose of drafting. 

Mr. Dinkelspiel asked that the 
sense of the House be determined as 
to the wisdom of the principle of 
the proposal. 

Mr. Allaben said he was opposed 
to referral, since the members were 
nearly agreed on what was to be ac- 
complished. If we refer, he said, it is 
simply a matter of delay of prob- 
ably a year before the House ac- 
complishes what was agreed upon. 

Whitney North Seymour, of New 
York, New York, then moved to lay 
the question on the table until the 
third session of the House, and this 
motion was carried. (See page 1061, 
infra). 


Section of Bar Activities 


On motion of Harry Gershenson, of 
St. Louis, Missouri, the House voted 
to approve non-controversial amend- 
ments to the by-laws of the Section 
of Bar Activities. 
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Committee on Customs Law 


The session closed with the report 
by Albert MacC. Barnes, of New 
York, New York, for the Committee 
on Customs Law. He said that he was 
retiring as Chairman of the Commit- 
tee after twenty years of service. Mr. 
Barnes reported “mission accom- 
plished” on H.R. 5550, which was 
killed before it reached the House of 
Representatives. At the Philadelphia 


meeting, the House of Delegates put 
the Association on record as disap- 
proving on constitutional grounds 
United States membership in the 
proposed Organization for Trade Co- 
operation, which was provided for in 
H.R. 5550. The bill was reported to 
the House of Representatives by the 
Ways and Means Committee, but no 
action was taken thereon, Mr. 
Barnes reported. 
The House then recessed. 


Third Session 


® In addition to concluding the debate on the proposed constitutional amend- 


ments, the third session of the House considered the reports of the Section of An- 
titrust Law, the Junior Bar Conference, the National Conference of Commission- 
ers on Uniform State Laws, the Section of Legal Education and Admissions to 
the Bar, the Section of Patent, Trademark and Copyright Law, the Public Utility 
Law Section, the Committee on Peace and Law Through United Nations, the 
Section of International and Comparative Law, the Section of Real Property, 
Probate and Trust Law, the Committee on Legal Aid Work, the Committee on 
Public Relations, the Committee on Membership, the Committee on Unemploy- 
ment and Social Security and the Section of Municipal Law. 





®" The House reconvened for its 
third session at 9:45 a.m. on Thurs- 
day, August 30, with Chairman Ran- 
dall presiding. 


Antitrust Law Section 


Herbert A. Bergson, of Washington, 
D. C., the Delegate of the Section of 
Antitrust Law, delivered a brief oral 
report for that Section. Mr. Bergson 
said that the House had authorized 
the Section to support pending leg- 
islation and to oppose other legisla- 
tion in the antitrust field by appear- 
ing before congressional committees 
considering the legislation. None of 
the measures had been passed by 
the Congress, Mr. Bergson said. 


Junior Bar Conference 


The report of the Junior Bar Con- 
ference was given by Stanley B. Bal- 
bach, of Urbana, Illinois. Mr. Bal- 
bach reported that the Junior Bar 
Conference had reached 102 per 
cent of its quota in the membership 
campaign. He also reported that the 
Conference was working with the 
American Medical Association in 
producing a medico-legal film, and 
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said that the Conference was work- 
ing on the establishment of a Junior 
Bar in Mexico. 


Uniform State Laws 


Reporting for the National Confer- 
ence of Commissioners on Uniform 
State Laws, Barton H. Kuhns, of 
Omaha, Nebraska, President of the 
Conference, said that it had com- 
pleted work on the Uniform Secur- 
ities Act, the Uniform Gifts to Mi- 
nors Act and amendments to the 
Uniform Arbitration Act. On his 
motion, the House voted to approve 
the two new acts, but the amend- 
ments to the Uniform Arbitration 
Act were debated at some length be- 
cause of opposition to them by the 
Section of Labor Relations Law. 
William B. Spann, of Atlanta, 
Georgia, declared that there was 
much disagreement in the Labor 
Section about the proposed amend- 
ments, since many of the members 
of the Section felt that the amend- 
ments weakened the power of the 
courts to review arbitrators’ 
sions. Mr. Spann moved that the 
amendments be deferred until the 


deci- 


February meeting of the House of 
Delegates. 

Martin J. Dinkelspiel, of Califor- 
nia, urged the House to defeat the 
motion to defer. The Commissioners 
had considered the point of view of 
the Labor Section, he said, and the 
Section’s proposals for amendment 
had boiled down to two: one amend- 
ing Section 2 of the Act, the other 
Section 12. The Conference rejected 
the amendment of Section 2 and had 
approved the amendments of Sec- 
tion 12, which were now before the 
House. “There is nothing in the pro- 
posed amendments to Section 12 
that limits the power of the court 
to review” Mr. Dinkelspiel declared. 
Postponing the amendment, he con- 
tinued, will leave the Act in its pres- 
ent form, which the Section is dissat- 
isfied with. “. . . in view of the fact 
that the majority of the state legis- 
latures meet in 1957, before the La- 
bor Law Section Committee can 
meet with us, the Act will go in its 
unamended form and probably will 
be passed in a large number of states 
in 1957 before further action can 
be taken”. 

Herbert S. Thatcher, of Washing- 
ton, D. C., the Delegate of the Labor 
Law Section, explained the Section’s 
position, saying that it felt that in 
order to be fair to both labor and 
management, both Section 2 and 
Section 12 should be amended, and 
unless both were amended, the Sec- 
tion could not indicate any approval 
of either amendment. 

Ray Garrett, of Chicago, Illinois, 
the Delegate of the Section of Cor- 
poration, Banking and _ Business 
Law, said that his Section had unan- 
imously endorsed the amendments 
to Section 12 and had disapproved 
the Labor Law Section’s amend- 
ments to Section 2. He urged the 
House to vote for the Conference's 
amendment. 

Mr. Kuhns said that the Confer- 
ence was anxious to co-operate fully 
with the Labor Law Section, but 
that there was no relationship be- 
tween Section 2 of the Act and the 
proposed amendments of Section 12. 
He said, “There is quite a demand, 
we have many requests for a Uni- 
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form Arbitration Act, the Confer- 
ence has worked hard on it, and we 
would like to have the amendments 
approved so that the Act with the 
amendment to Section 12, which is 
in the best possible shape the Com 
missioners know how to make it, can 
go forth to the legislatures which 
will start meeting early in 1957.” 

Mr. Spann replied that this was 
supposed to be a Uniform Act to be 
submitted to the states. It was ap- 
proved by the House of Delegates 
at the last midyear meeting, it was 
now being amended, and there will 
be a conference on further amend- 
ments. “If a Uniform Act is to be 
approved and sent out, we cannot 
continue to amend it,” he declared. 
“The sensible thing is to defer until 
a full discussion has been had, a full 
understanding reached. . . 

The House then voted. The mo 
tion to defer was lost and the pro 
posed amendments were approved. 


Legal Education Section 


Ihe Section of Legal Education and 
Admissions to the Bar, speaking 
through its Delegate, John M. Alli- 
son, of Tampa, Florida, moved that 
provisional approval be given to the 
Golden Gate College School of Law 
in San Francisco, which had met 
the standards prescribed by the As- 
sociation. The House voted to grant 


this approval. 


Patent Law Section 

Wallace H. Martin, of New York, 
New York, Chairman of the Patent, 
Trademark and Copyright Law Sec- 
tion, offered the following resolu- 
which was 


tion for that Section 


adopted without debate: 


Reso.vep, That the Association ap- 
proves the principle of restricting fu- 
ture admission to practice before the 
Patent Office to members of the Bar, 
and that the Chairman of the Section 
of Patent, Trademark and Copyright 
Law be authorized to communicate 
to interested parties the action of the 
Association in adopting the resolu- 
tion. 


Constitutional Amendment 


On motion of Charles W. Pettengill, 
of Connecticut, the House then re- 
moved from the table Mr. Petten- 


gill’s proposal to amend the Consti- 
tution of the Association so as to 
prohibit State Delegates from serv- 
ing simultaneously as members of 
the Board of Governors. This ques- 
tion had been laid on the table at 
the second session (see page 1059) . 

Mr. McBride and Mr. Dinkel- 
spiel, both of whom had made mo- 
tions to dispose of the question be 
fore it was tabled during the second 
session now withdrew their motions, 
and Mr. Pettengill then proposed 
the following revised version of his 
amendment: “No officer or member 
of the Board of Governors of the 
\ssociation shall be eligible during 
the period of tenure in such capacity 
to serve as a State Delegate. This 
amendment shall not apply to the 
oflicers and members of the Board 
of Governors of the Association as 
constituted by the Association yea 
1956-1957.” 

Secretary Stecher said that the sec- 
ond sentence of the proposal was 
inappropriate, since it would be- 
come a permanent part of the Asso- 
ciation’s Constitution if adopted. He 
suggested that the Constitution be 
amended as provided in the first 
sentence and then the second be at- 
tached as a rider, to become obsolete 
in two or three years. 

Ihe first sentence was then put to 
the House separately and a standing 
vote showed that 124 were in favor 
of the amendment. Although this 
was a majority of the House, the 
amendment was declared lost be- 
cause it fell short of the two thirds 
of all the members (156) required 
for amending the Constitution. 
There were 234 members of the 
House at that time. 

Mr. Pettengill immediately moved 
that the Committees on Scope and 
Correlation and Rules and Calendar 
be directed to draft and propose a 
suitable amendment to accomplish 
the purpose for presentation at the 
February meeting. 

Mr. Spann objected that it was 
improper for the House to direct a 
Committee to take an affirmative ac- 
tion, rather than to consider and 
report. 


The House adopted Mr. Petten- 
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gill’s motion. 

On Secretary Stecher’s motion, the 
House voted to continue the Special 
Committee on Military Justice. 


Public Utility Law Section 

The report of the Section of Public 
Utility Law was given by Jonathan 
C. Gibson, of Chicago, Illinois, the 
Section Delegate. Mr. Gibson's re- 
port dealt with resolutions adopted 
by the House of Delegates at its Feb- 
ruary meeting in Chicago, which 
had made what Mr. Gibson said 
were “revolutionary changes in the 
federal law governing procedures 
before administrative agencies”. Mr. 
Gibson declared that about 75 per 
cent of federal administrative prac- 
tice is before public utility agencies, 
but that his Section had not been 
fully and adequately heard on the 
proposals. “Our views were asked 
for” he said, “they were given in 
writing. We think they were very 
largely disregarded.” The Section 
had considered the matter and had 
adopted a resolution condemning the 
proposed changes in administrative 
procedure law and calling upon the 
House of Delegates to reconsider its 
action in adopting the February reso- 
lutions. Mr. Gibson said that he had 
no resolution to offer for action at 
this time, but that he was presenting 
the view of the Section to the House 
of Delegates and the Board of Gov- 
ernors, and the Committee on Legal 
Services and Procedure. 

In answer to questions by Frank- 
lin Riter, of Salt Lake City, Utah, 
and James L. Shepherd, Jr., of Hous- 
ton, Texas, Chairman Randall said 
that the Section was merely inform- 
ing the House about its views and 
was not asking for any action at this 
time or for authority to appear be- 
fore the Congress to present its posi- 
tion. 

Ashley Sellers, of Washington, 
D. C., the Chairman of the Commit- 
tee on Legal Services and Procedure, 
said that every effort had been made 
to give the Section of Public Utility 
Law a full and fair hearing on the 
question and that they would cer- 
tainly have that opportunity in the 
future. 
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Noverinber, 





Peace and Law Committee 


The House then considered the re- 
port of the Committee on Peace and 
Law Through United Nations, giv- 
en by the Committee Chairman, Al- 
fred J]. Schweppe, of Seattle, Wash- 
ington. Mr. Schweppe said that a 
treaty-control amendment had been 
voted favorably out of the Senate 
Judiciary Committee but no action 
was taken by the Senate on the issue. 
Mr. Schweppe recalled that the As- 
sociation had recommended to Con- 
gress in 1953 that it give considera- 
tion to constitutional amendments 
relating to both treaties and execu- 
tive agreements. While no specific 
action has been taken by Congress 
by way of legislation, the present 
Administration has publicly aban- 
doned the promotion of certain 
treaties such as the Treaty on Hu- 
Rights, the Treaty on the 
Rights of ‘Women, and “other trea- 
ties in the social welfare field which 
it was believed had an improper 
impact on the rights of the states’. 

The Committee had only one 
matter that required any action by 
the House. At the midyear meeting, 
the Section of International and 
Comparative Law had _ proposed 
that the Association appoint an 
accredited representative at the 
United Nations. The question had 
been referred to the Peace and Law 
Committee; Mr. Schweppe said that 
it was the Committee’s recommenda- 
tion that no such accredited repre- 


man 


sentative be appointed. 


International Law Section 


Victor C. Folsom, of Washington, 
D. C., then reported for the Section 
of International and Comparative 
Law, of which he is the Chairman. 
He offered the following resolution: 
Whereas, The United States of 
America is a party to the Geneva 
Conventions of August 12, 1949, for 
the Protection of War Victims, and 
WuereAs, The Geneva Conven- 
tions serve the interests of humanity 
by establishing legal duties with re- 
gard to the treatment of both military 
and civilian persons who may be 
counted among the victims of war, 
and 
Whereas, Only through scrupu- 
lous conformity with the Internation- 
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al Law of war by its own personnel 
can the United States demand like 
respect for the law by its enemies, if 
the dreaded prospect of future war 
should become a reality, and 

Wuereas, Knowledge of the rights 
conferred by the law of war would 
itself conduce to the safeguarding of 
those Americans who would come un- 
der the protection of the Geneva Con- 
ventions of 1949 in time of war, and 

Wuereas, the Geneva Conventions 
of 1949 require the parties thereto 
to include the study of the Conven- 
tions in their programs of military 
and, if possible, civil instruction to 
the end that the principles of the 
treaties may become known to the 
entire population. 

‘THEREFORE Be It ReEsotvep: That 
the American Bar Association: 

(1) Pursuant to the obligation un- 
dertaken by the United States upon 
ratifying the Geneva Conventions of 
12 August 1949 for the Protection of 
War Victims, urges that there be in- 
cluded in programs of military and 
civilian education, to the maximum 
extent compatible with the peaceful 
purposes of the United States, in- 
struction in these Conventions Rela- 
tive to the Treatment of Prisoners of 
War and the protection of Civilian 
Persons in Time of War and for the 
Amelioration of the Wounded and 
Sick in Armed Forces in the Field and 
the Wounded, Sick and Shipwrecked 
Members of Armed Forces at Sea. 

(2) Recommends that state and 
local bar associations promote the in- 
crease of knowledge of the Geneva 
Conventions by conducting and giv- 
ing their assistance to courses in in- 
struction for civilian agencies and for 
other local organizations whose mem- 
bers may benefit from the Conven- 
tions or be called upon to conduct 
themselves in conformity therewith. 
Mr. Folsom said that this was a 

very important subject, pointing out 
that many American soldiers taken 
prisoner by the Communists in Ko- 
rea had been under a_ handicap 
when subjected to Communist in- 
doctrination. “In many _ instances, 
the Communist interrogators were 
discovered to be better equipped to 
discuss intelligently American poli- 
cies and history than was the Ameri- 
can prisoner”, Mr. Folsom said. 
Mr. Riter, of Utah, urged the 
House to adopt the resolution. “ 


it goes deep into our very being, 
because the boys and girls of America 
today don't understand or compre- 


traditions we 


hend the 


glorious 
have’, he declared. 
The resolution was passed unan- 
imously. 
Mr. Folsom then offered the Sec- 
tion’s second resolution, which was 
this: 


Wuereas, the International Educa- 
tional Exchange Program of the De- 
partment of State has had beneficial 
effects on our international relations, 
and 

Wuereas, the officers of the De- 
partment of State have requested the 
co-operation of the American Bar As- 
sociation in carrying forward the pro- 
gram in respect to foreign legal spe- 
cialists through the appointment of 
a Special Advisory Committee to as- 
sist with reference to the program for 
foreign lawyers; 

Now ‘THEREFORE, be it resolved 
that the President of the American 
Bar Association be and is hereby au- 
thorized to appoint a Special Advisory 
Committee on Foreign Legal Special- 
ists of five members to co-operate with 
the Department of State in its Inter- 
national Educational Exchange Pro- 
gram. 

Mr. Folsom said that the Educa- 
tional Exchange Program had been 
before the House of Delegates on 
other occasions since 1947, and that 
the State Department desired the 
co-operation of the Association in 
the selection of foreign legal spe- 
cialists to become part of the pro- 
gram. 

The resolution was adopted with- 
out further debate. 

Mr. Folsom’s next resolution was 
as follows: 

RESOLVED, That the American Bar 
Association urges that Section 33 of 
the Trading with the Enemy Act with 
respect to the bar date of February 9, 
1955, be amended by adding thereto 
at its end a new paragraph as follows: 
“If the notice of the claim has been 
mailed, the notice shall be considered 
as having been filed at the date on 
which it is postmarked.” 

Mr. Folsom explained that admin- 
istrative agencies in Washington do 
not follow a uniform policy respect- 
ing the date-of-mailing theory. 
While it was a small matter, he said, 
it was felt that there should be a 
uniform practice. 

Che resolution was adopted with- 
out debate. 
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Mr. Folsom said that the Section’s 
next resolution, originally num- 
bered as one on the calendar, had 
been withdrawn because it had be- 
come moot. The resolution had fa- 
vored §. 1124, an amendment to the 
Trading With the Enemy Act. The 
bill had been passed and signed into 
law, Mr. Folsom said. 

The next resolution 
Mr. Folsom dealt with the Organi- 
zation for Trade Co-operation. Mr. 
Folsom said that his Section and the 
Committee on Customs Law had 
differed on this matter. The Associa- 
tion had authorized the Customs 
Law Committee in Philadelphia to 
oppose adherence to the Organiza- 
tion for Trade Co-operation before 
the Congress. “Frankly, the Con- 


offered by 


gressmen could not understand what 
the American Bar Association was 
trying to say in the resolution.” 

The question is now moot, since 
H.R. 5550, the bill in question, died 
in the last session of the 84th Con- 
gress, Mr. Folsom said, and what the 
Section wanted was assurance that if 
a new bill is introduced in Congress 
both the Section and the Committee 
will have a chance to study and re- 
port back to the House of Delegates. 

Mr. Seymour, of New York, moved 
the following: 

Resotvep, That any future pro- 
posed legislation with respect to mem- 
bership in the Organization for Trade 
Co-operation be referred for consider- 
ation and report to the Section of 
International and Comparative Law 
and the Committee on Customs Law 
jointly. 

The resolution was adopted with- 
out further debate. 

Mr. Folsom then presented his 
last resolution, which was a recom- 
mendation favoring appointment of 
an accredited American Bar Associa- 
tion representative at the U.N., the 
proposal disapproved by the Com- 
mittee on Peace and Law Through 
United Nations, as previously re- 
ported by Mr. Schweppe. 

Mr. Folsom moved that the Sec- 
tion’s resolution authorizing such a 
representative be adopted. He said 
that the Section and the Peace and 
Law Committee had conferred on 


the matter and could not agree. The 
representative would have no pow- 
er to bind the Association in any 
way, he stressed, and the Section 
believed that such a representative 
was needed to keep the Association 
abreast of developments at the 
United Nations. 
cent 


He cited two re- 
instances where unknown to 
the Association the United Nations 
had considered policies that might 
become international law and that 
would certainly not meet the ap- 
proval of American lawyers. 

Mr. Schweppe, for the Peace and 
Law Committee, disagreed with Mr. 
Folsom that any representative was 
needed. Mr. Schweppe said that the 
two groups of organizations men- 
tioned in the resolution were loosely 
knit organizations “which meet ei- 
ther with the State Department to 
be briefed on what the State Depart- 
ment has in mind or which meet on 
call of the United States Mission 
to the United Nations in New York 
City to be similarly briefed”. It was 
the Committee’s view, said Mr. 
Schweppe, that the Association 
need not join to be fully advised. 
He pointed out that the Commit- 
tee members subscribed to the 
United Nations Review and the State 
Department Bulletin and had no 
difficulty in keeping informed about 
United Nations activities. 

Frank E. Holman, of Seattle, 
Washington, a former President of 
the Association, argued that the As- 
sociation itself in 
any way to the United Nations. “Un- 
less you want to be caught up in all 
this labyrinth of economic, social, 
religious and other proposals that 


should not tie 


are offered to these groups, unless 
you want to be characterized as 
being a member and going along 
with it, you should defeat this pro- 
posal”, he declared. 

Mr. Folsom said that it was his 
understanding that the chief objec- 
tion of the Peace and Law Commit- 
tee was financial, and he said that 
he had found a member of the As- 
sociation, who was now acting as 
an observer for another organization 
at the United 


Nations who had 


agreed to serve the Association in a 
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similar capacity for no charge. “I 
don’t think there is any crime con- 
nected with having an accredited ob- 
server to the United Nations” Mr. 
Folsom said. ““That doesn’t mean 
that you agree with what they do. 
It doesn’t mean at all that you agree 
with what they do. You may dis- 
agree one hundred per cent, but you 
would like to know what they are 
doing.” 

Mr. Schweppe said that the finan- 
cial aspect was not the Peace and 
Law Committee’s only objection. 
The Committee felt, he said, that 
the professional interest of the As- 
sociation was not great enough to 
justify joining the organizations or 
having a paid or unpaid observer. 

Jacob M. Lashly, of St. Louis, 
Missouri, urged the House not to 
make it appear that the Association 
was prejudiced against the United 
Nations. “Nearly all the other na- 
tional organizations have special ob- 
servers to gather the information 
they need for their particular inter- 
est in the activities of the United 
Nations. There appears to be no 
reason on earth, so far as I can see, 
why the American Bar Association 
should not also have an authorized 
observer to find out the particular 
interests of the Association and re- 
port them back to the accredited 
leadership of the Association.” 

The House then voted, and the 
Section’s proposal was lost by a vote 
of 71 for to 78 against. 


Section of Taxation 


The report of the Section of Taxa- 
tion was given by David W. Rich- 
mond, of Washington, D. C., the 
Section Chairman. Mr. Richmond's 
Section had thirty-two proposals for 
action by the House of Delegates, 
the first two of which dealt with 
changes in the Section’s by-laws. 
Since these changes had not been 
presented to the Board of Gover- 
nors, Mr. Richmond withdrew 
them. The remaining thirty propos- 
als dealt with highly technical 
changes in the 1954 Internal Reve- 
nue Code and are too long to be 
printed here. They were adopted as 
a group by the House without de- 
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bate, on motion of Tracy E. Griffin, 
of Seattle, Washington. The text of 
these resolutions will appear in the 
Annual Report of the Association. 


Real Property Law Section 
The Section of Real Property, Pro- 
bate and ‘Trust Law, reporting 
through its Section Delegate, Rush 
H. Limbaugh, of Cape Girardeau, 
Missouri, had two recommendations. 
The first, providing for changes in 
the Section’s by-laws, was approved 
without debate. 

Mr. Limbaugh then offered the 
following: 


ReEso.tveD, That the American Bar 
Association request the Congress of 
the United States to enact and the 
President of the United States to ap- 
prove the following amendments to 
Section 2410 of the Judicial Code and 
Judiciary which is title 28 of the 
United States Code: 

(a) Subsection (c) of Section 2410 
of title 28 of United States Code 
amended by striking out the third 
sentence thereof which now reads as 
follows: 

Where a sale of real estate is made 

to satisfy a lien prior to that of the 

United States shall have one year 

from the date of sale within which 

to redeem. 

(b) Section 2410 of title 28 of 
the United States Code further 
amended by adding a new subsection 
(e) reading as follows: 

A non-judicial sale shall have the 

same effect respecting the discharge 

of the property from liens and en- 
cumbrances held by the United 

States as may be provided with re- 

spect to such matters by the local 

law of the place where the property 
is situated provided the person con- 
ducting such sale or the person for 
whose benefit it is conducted shall, 

60 days before such sale, give notice 

in writing by registered mail to the 

United States Attorney for the dis- 

trict in which such sale is to take 

place or an Assistant United States 

Attorney or clerical employee des- 

ignated by the United States Attor- 

ney in writing, filed with the Clerk 
of the Court having jurisdiction 
where such sale is conducted and 
to the Attorney General of the 
United States at Washington, Dis- 
trict of Columbia, and setting forth 
in such writing the fact of such 
proposed sale and with particular- 
ity the nature of the interest or 
lien of the United States. Within 
such 60 days after such notice and 
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before said sale, the United States 
may take such action as may appear 
to be appropriate. 


Mr. Limbaugh explained that the 
purpose of the proposed subsection 
(e) of Section 2410, Title 28, U.S.C., 
was to provide that in all sales of 
property under a power of sale con- 
tained in the instrument creating 
the lien, the Government be given 
sixty days’ notice in advance of the 
proposed sale. He said that the two 
amendments were badly needed in 
order to promote the merchantabil- 
ity of title after either a judicial sale 
or a sale under a power of sale is 
made. 

In reply to a question by Mr. Rit- 
er, of Utah, Mr. Limbaugh said that 
the proposal would not affect pres- 
ent pending litigation. 

Mr. Shepherd, of Texas, asked if 
the Section had considered how the 
sixty days’ notice might be reflected 
in the record. 

Mr. Limbaugh said that that 
could be done only by recording 
copies of the notice or “evidence in 
some manner that the notice was 
given”. He added that this was a de- 
tail that would have to be worked 
out when the legislation was drafted 
in final form. 

Answering Mr. Fitts, of Vermont, 
Mr. Limbaugh said that the propos- 
al would not affect sales in states 
that have strict foreclosure and do 
not provide for non-judicial sale. 
“This would only relate to those 
states where powers of sale are au- 
thorized in the instrument creating 
the lien.” 

The House then adopted the sec- 
ond proposal of the Real Property 
Section. 


Legal Aid Work Committee 


William T. 
Michigan, Chairman of the Legal 


Gossett, of Dearborn, 


Aid Work Committee, gave a brief 
oral report for that Committee. He 
offered the 
which were adopted without debate: 


following resolutions 


Wuereas, The American Bar As- 
sociation has repeatedly affirmed its 
responsibility to study and improve 
the administration of justice in the in- 
terests of the poor and has charged the 
Standing Committee on Legal Aid 


Work, directly and in co-operation 
with other agencies, to encourage the 
establishment of legal aid organiza- 
tions; and 
WHEREAS, It is well established that 
legal aid service on an organized basis 
is needed in the larger communities 
for both civil and criminal cases in 
order to make the administration of 
justice more effective under present- 
day urban and industrial conditions 
of living; and 
Wuereas, The _ Association has 
adopted the policy that the instru- 
mentality, whether public or private, 
to be adopted in rendering legal aid 
should be determined by local condi- 
tions, needs and wishes. 
NOW THEREFORE BE I! 
I 
RESOLVED, That the Committee, in 
co-operation with the National Legal 
Aid Association and state and local 
bar associations, continue its work of 
encouraging the establishment, im- 
provement and expansion of organ- 
ized legal aid services for civil matters 
in the large cities and the establish- 
ment of such services in the smaller 
cities where such services appear to 
be needed; and 
Il 
FURTHER REsOLVED, That the Com- 
mittee, in co-operation with the Na- 
tional Legal Aid Association and state 
and local bar associations, actively 
undertake to encourage the establish- 
ment of organized legal aid services 
for the defense of indigent persons 
accused of crime in the state or feder- 
al courts wherever such services ap- 
pear to be needed; and that the Com- 
mittee call upon each state bar 
association to appoint a special com- 
mittee or to charge its legal aid com- 
mittee, if one shall have been ap- 
pointed, to study the effectiveness of 
any existing system of providing rep- 
resentation in criminal cases for per- 
sons unable to employ lawyers, and 
to take steps looking toward the im- 
provement of each such system and 
the establishment of an adequate sys- 
tem where none now exists; and 
Ill 
FURTHER RESOLVED, That the Com- 
mittee request the legal aid commit- 
tees of the state bar associations or 
the special committees appointed as 
above, either directly or through local 
bar associations, to assist the federal 
and state appellate courts, at the re- 
quest of the Conference of Chief 
Justices and on reference of such 
courts, in providing volunteer legal 
service to indigent persons convicted 
of crime where there is reason to be- 
lieve that the ends of justice have not 
been met; and that the National Le- 
gal Aid Association be requested to 
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assist in developing necessary liaison 

and procedures for the referral of 

such cases to the state committees. 

On motion of Secretary Stecher, 
the House then voted to continue 
the Special Committee on Impact 
of Atomic Attack on Legal and Ad- 
ministrative Processes. 


Public Relations Committee 


The report of the Committee on 
Public Relations, given by Chair- 
man Richard P. Tinkham, of Ham- 
mond, Indiana, mentioned a_pros- 
pective national television show on 
the legal profession, if a dignified 
commercial sponsor can be found, a 
series of films on medico-legal sub- 
jects, to be sponsored jointly by the 
American Bar Association’s Junior 
Bar Conference and the American 
Medical Association, and the nation- 
al speakers bureau due to begin to 
function this fall. Mr. Tinkham said 
that the public relations program of 
the Association was being stepped 
up. He also reported on Canon 35, 
relating to photographers and televi- 
sion and radio broadcasters in court, 
saying that the media are impatient 
for a change in the Canon. The 
American Bar Foundation is con- 
sidering the whole situation § of 
amending the Canons, Mr. Tink- 
ham said. 

Secretary Stecher announced that 
the following had been elected As- 
sembly Delegates for 
terms beginning at the adjournment 
of the Annual Meeting: Cecil E. 
Burney, of Corpus Christi, Texas; 
Ashley Sellers, of Washington, D. C.; 
William A. Sutherland, of Atlanta, 
Georgia; Paul W. Lashly, of St. 
Louis, Missouri; and James D. Fel- 
lers, of Oklahoma City, Oklahoma. 

The only recommendation of the 
Committee on 


three-year 


Judicial Selection, 


Tenure and Compensation was this: 


That action on S. 2359, providing 
for the designation by the President 
of Chief Judges of the Judicial Cir- 
cuits of the United States, be deferred 
pending the study by the Judicial 
Conference of the United States. 


The recommendation was adopt- 
ed on Secretary Stecher’s motion, in 


the absence of any members of the 
Committee. 


Membership Committee 

Cecil E. Burney, of Corpus Christi, 
Texas, Chairman of the Member- 
ship Committee, reported on the As- 
sociation’s successful membership 
campaign. In showing what strides 
had been made in the past year, Mr. 
Burney declared: “In 1955, twenty 
of our states had less than 25 per 
cent of their lawyer population as 
members of the American Bar As- 
sociation. In 1956, only four of the 
states fall into that category, and 
Nevada, with a total of 350 possi- 
bilities including the ‘wetbacks’, now 
has 317 members of the American 
Bar Association. ...In 1955, some 
6C00 applications were received at 
Headquarters. In 1956, 33,290 appli- 
cations were received there. In 1955, 
5,657 lawyers were elected to mem- 
bership in the American Bar Asso- 
ciation. In 1956, 28,357 lawyers have 
already been elected to membership, 
with over 5,000 applications still 
pending. In 1955, our membership 
was 55,101. Today, in 1956, our 
membership exceeds 82,000 mem- 
bers with an additional 5,000 appli- 
cations pending.” 


Unemployment and 
Social Security 


Allen L. Oliver, of Cape Girardeau, 
Missouri, Chairman of the Commit- 
tee on Unemployment and Social Se- 
curity, said that since lawyers are 
now covered by social security, the 
Government was preparing a pam- 
phlet for the benefit of the self- 
employed now newly brought under 
the terms of the statute. 

On Mr. 
House voted to continue the Com- 


Stecher’s motion, the 
mittee on Continuing Legal Educa- 
tion of the American Law Institute 
and the American Bar Association. 


Proceedings of the House of Delegates 


Municipal Law Section 

The report of the Section of Muni- 
cipal Law was given by the Section 
Delegate, Harold S. Shefelman, of 
Seattle, Washington. He offered the 
following resolution: 

Resotvep, That the American Bar 
Association recommends to state leg- 
islatures the enactment of legislation 
which will provide in a judicial pro- 
ceeding for the expedition and final 
adjudication of all questions which 
may arise in connection with the va- 
lidity of proposed state and munici- 
pal bond issues and which will permit 
the consolidation of all suits affecting 
the validity of such securities. 

Mr. Shefelman said that the pur- 
pose of the resolution is to expedite 
the determination of suits brought 
before bonds are issued and to au- 
consolidate 


thorize the courts to 


such suits. 

The recommendation was adopt- 
ed without debate. 

Mr. Shefelman then offered a sec- 
ond resolution, which was as fol- 
lows: 

Reso.vep, The legislatures of the 
respective states be urged to adopt 
statutes which will authorize the ex- 
ecution of large public bond issues 
with facsimile signatures and at least 
one manual signature. 

Mr. Shefelman explained that many 
states have statutes that require that 
all signatures to bond issues be man- 
ually affixed, and some of these is- 
sues are so large that it requires 
two or three corporation officers ,to 
spend a week or more signing the 
bonds. The purpose of the resolu- 
tion was to require only one manu- 
al signature and permit the others 
to be affixed by facsimile. 

The resolution was adopted with- 
out debate. 

The House then recessed at 12:30 
P.M 


Fourth Session 


® The fourth and final session of the House was very short. The reports of the 
Committee on Income Tax—Submission of Amendment and of the Committee 
on Regional Meetings were given, and the House considered the two resolutions 


passed by the Assembly on the day before. 





® The House of Delegates recon- 
vened for its fourth and last session 


during the 1956 Annual Meeting at 
9:30 a.m. Friday, August 31. Chair- 
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man Randall presided. 


Income Tax Committee 
William Logan Martin, of Birming- 
ham, Alabama, Chairman of the 
Committee on Income Tax—Sub- 
mission of Amendment, reported on 
progress on the Reed-Dirksen 
Amendment, which would limit the 
power of Congress to levy income 
taxes. Mr. Martin said that he and 
Robert B. Dresser, of Providence, 
Rhode Island, a member of the 
Committee, had appeared before a 
Senate subcommittee to testify in 
favor of the Amendment, and, while 
the subcommittee members seemed 
to be favorably impressed, no rec- 
ommendation had been made to the 
full committee. He said that he had 
scant hope that the Association 
could secure adoption of the amend- 
ment by itself, but that there were 
encouraging signs that more and 
more citizens were becoming inter- 
ested in the tax problem. Mr. Mar- 
tin outlined the provisions of the 
proposed constitutional amendment 
and declared that its adoption was 
essential to “bring our country back 
to its former state as a government 
of states and a national government, 
and not a supreme national govern- 
ment with constant usurpation of 
constitutional powers”. 

The Committee’s only recommen- 
dation was that it be continued, and 
this was passed without debate. 

‘The House then voted to rescind 
its action continuing the Committee 
To Study Implementing Report of 
Survey of Bar Examiners and Re- 
lated Subjects. Secretary Stecher ex- 
plained that the Section of Legal 
Education and Admissions to the 
Bar was carrying forward that proj- 
ect and the special committee was 
no longer needed. 


Regional Meetings Committee 


Charles S. Rhyne, of Washington, 
D. C., Chairman of the Committee 
on Regional Meetings, said that 
there had been four extremely suc- 
cessful Regional Meetings during 
the year—the largest number in his- 


Proceedings of the House of Delegates 
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tory. The meetings were at St. Paul, 
New Orleans, Hartford and Spo- 
kane, and Mr. Rhyne praised the 


chairmen who had_ headed 
them. Two more meetings—one in 
Baltimore in October and another 
in Denver next May—had 
scheduled, Mr. Rhyne said. 
R. Carleton Sharretts, of Balti- 
more, Chairman of the Baltimore 
Regional Meeting Committee, spoke 
briefly, inviting members of the 
House to attend that meeting. 


local 


been 


Assembly Resolutions 
Considered 


The House then considered the two 
resolutions passed by the Assembly 
Thursday (see page 1048). The first 
of these, introduced by Ben R. Mil- 
ler, of Baton Rouge, Louisiana, was 
approved with a slight modification 
urged by Mr. Miller. The second, 
proposed in the Assembly by Pal- 
mer Hutcheson, of Houston, Texas, 
was disapproved. In brief debate on 
this second Assembly resolution, 
Cuthbert S. Baldwin, of New Or- 
leans, called the resolution “an in- 
nocuous resolution with a sting, a 
hidden sting, in it”. Mr. Baldwin 
declared that the language of the 
resolution could be construed in 
many ways and was so worded as to 
be almost meaningless. 

Mr. Hutcheson was present and 
requested unanimous permission to 
speak on the resolution, but was de- 
nied that permission. 


Committee on Draft 


Mr. Baldwin, as Chairman of the 
Committee on Draft, then offered 
the following resolutions which were 
adopted without debate: 


Wuereas, John J. Mahon, of 
Maine, Floyd W. Beutler, of New 
Mexico, and H. Glenn Kinsley, of Wy- 
oming, have served in the House of 
Delegates of the American Bar Asso- 
ciation with honor and distinction, 
have unselfishly devoted their counsel 
and talents to its deliberations and 
have made invaluable contributions 
to its proceedings, all in the accom- 
plishment of the objectives of the 
profession to which they dedicated 
their lives; and 


Wuereas, God, in His infinite wis- 
dom, having seen fit to call them from 
our midst, this House notes with pro- 
found sadness their absence from its 
proceedings; now, therefore, be it 

Resotvep, by the House of Dele- 
gates, in meeting assembled at the 
79th Annual Meeting of the Ameri- 
can Bar Association in the City of 
Dallas, Texas, that it does now pay 
its tribute and respect to our beloved 
departed friends, and expresses its 
very deep sorrow at their passing; be 
it further 

Resotvep, That this resolution be 
spread upon the minutes of the pro- 
ceedings of the House, and that copies 
thereof be sent to the bereaved fami- 
lies of our departed friends. 


Mr. Baldwin’s second resolution 
was as follows: 

ResoLveD, That the House of Dele- 
gates of the American Bar Associa- 
tion, both on its own behalf and on 
that of the Association, expresses its 
deep appreciation of the warm and 
hearty welcome and the generous hos- 
pitality extended to the members of 
the Association and to their ladies by 
the gracious people of The Lone Star 
State, on this, the occasion of the 
Seventy-Ninth Annual Meeting of the 
Association; and further 

ReEsotvep, That the House extends 
its particular thanks to the State of 
Texas, to the host City of Dallas, to 
the State Bar of Texas, to the Dallas 
Bar Association, to the Houston Bar 
Association, and especially to the 
many lawyers and groups of lawyers 
who, with their ladies, have served on 
the various Committees and have 
otherwise contributed to that friendly 
and whole-hearted reception which 
has made this Annual Meeting a truly 
memorable occasion; and further 

Resotvep, That the Secretary of 
the Association send copies of these 
resolutions to the Governor of the 
State of Texas, to the Mayor of the 
City of Dallas and to the Presidents 
of the State Bar of Texas, the Hous- 
ton Bar Association and the Dallas 
Bar Association. 


On motion of David F. Maxwell, 
of Philadelphia, Pennsylvania, the 
House voted to authorize the In- 
coming President in his discretion 
to appoint a Special Committee to 
co-operate with the English Societies 
in arrangements for the London 
Meeting. 

The House adjourned sine die at 
10:25 A.M. 
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Harold L. 
RUSSELL 





SECTION OF 
ADMINISTRATIVE LAW 


" During the Annual Meeting in 
Dallas, the Section of Administrative 
Law held a series of three well- 
attended sessions. 

The first session, held on Mon- 
day afternoon August 27, was de- 
voted to a discussion by a panel of 
experts on the subject of legislative 
oversight of administrative proce- 
dures. The announced topic, titled 
“Does Congress Know What Goes on 
in the Administrative Process?”’, at- 
tracted an interested audience to the 
session, which was presided over by 
the Section Chairman Rufus G. 
Poole, of Washington, D. C. 

Bernard Schwartz, Director of the 
Institute of Comparative Law, New 
York University School of Law, led 
off with a discussion of his view that 
Congress is under a duty to super- 
vise administrative procedure and 
practice. Under its responsibility to 
legislate and its duty to account to 
the people, he contended that the 
Congress has power not only to ob- 
tain information but to oversee the 
exercise of the authorities which it 
grants to the Executive branch. 

Dr. Schwartz was followed by 
Hans Klagsbrunn, of Washington, 
D. C., who reported to the Section 
on H. Res. 462, a proposal in the 
84th Congress, to establish a Com- 
mittee on Administrative Procedure 


and Practice. He stated that negoti- 
ations at the close of the congres- 
sional session indicated a favorable 
outcome in the effort initiated by 
the Section to bring about the es- 
tablishment of a permanently staffed 
committee which would work with 
the agencies and with other commit- 
tees of the Congress in the field of 
administrative procedure. As con- 
templated, such a committee would 
co-ordinate its activities in a comple- 
mentary fashion with similar activi- 
ties in the proposed Office of Ad- 
ministrative Procedure in the Exec- 
utive branch. 

Samuel Estep, Director of Legis- 
lative Research at the University of 
Michigan, followed the first two 
speakers. He discussed “State Exper- 
iments in Overseeing Administrative 
Procedure”, and pointed to some 
of the pitfalls which have been en- 
countered by the states in approach- 
ing legislative oversight in terms of 
direct legislative review. This ap- 
proach he did not advocate. 

The second session was held on 
Tuesday. The morning portion was 
devoted to a discussion of the topic 
“What Is Currently Wrong with 
State Administrative Procedures?” 
Section Vice Chairman E. Blythe 
Stason, Dean of the Law School of 
the University of Michigan, presided 
jointly with Chairman Poole. The 
session was addressed by Frank E. 
Cooper, of Detroit, Michigan, and 
Frank C. Newman, of the Univer- 
sity of California, Berkeley, Califor- 
nia, each of whom spoke of state 
experience under administrative 


procedure enactments. Their talks 
were followed by supplementary re- 
lated remarks from John W. Cragun, 
of Washington, D. C., Whitney R. 
Harris, of Dallas, Texas, Maurice 
Merrill, of Norman, Oklahoma, and 







Horace Russell, of Chicago, Illinois. 
The afternoon portion of the pro- 
gram was devoted to status reports 
of action by the Special Committee 
on Legal Services and Procedure. 
Dean Stason reported on a revised 
Code of Federal Administrative Pro- 
cedure. F. Trowbridge vom Baur, 
General Counsel of the Navy De- 
partment, Washington, D. C., and 
John W. Cragun reported, respec- 
tively, on the proposed Office of Ad- 
ministrative Procedure and the pro- 
posed specialized courts. 

At the conclusion of the Tuesday 
meeting, officers and Council mem- 
bers were elected for the coming 
year. The proceedings closed with 
a short session on Wednesday, con- 
sisting of an “open house” at which 
members of the Section had an op- 
portunity to make suggestions to the 
Drafting Committee in charge of 
drafting the Code of Federal Admin- 
istrative Procedure. 

A number of matters were acted 
upon by the Council of the Section 
in a two-day session preceding the 
Section meetings. These were sub- 
mitted for Section action during a 
brief business session following the 
program. 

Among the items approved by the 
membership was a resolution, to be 
submitted to the House of Delegates 
at a later date, calling for support 
of an Administrative Procedure Act 
for the government of the District 
of Columbia. The Section also ap- 
proved a recommendation that the 
Association support agency recogni- 
tion of attorney representation. That 
resolution urges that the practice be 
corrected whereby some agencies 
fail to notice or serve attorneys of 
record, thus depriving persons of the 
right to be effectively represented by 
counsel. A Council recommendation 
was also approved for legislation to 
specify a rate of compensation for 
the judicial officer of the Depart- 
ment of Agriculture equivalent to 
that of an Assistant Secretary of the 
Department. 

Officers elected for this year are: 
Chairman, Harold L. Russell, of At- 
lanta, Georgia; Vice Chairman, Don- 
ald C. Beelar, of Washington, D. C., 
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and Secretary, Elizabeth C. Smith, 
of Washington, D. C. 

The Section Delegate to the 
House of Delegates is John W. Cra- 
gun, of Washington, D. C. 

The new members of the Coun- 
cil are: Robert M. Benjamin, of 
New York, New York; Whitney R. 
Harris, of Dallas, Texas; Earl Kint- 
ner, of Washington, D. C.; Hans A. 
Klagsbrunn, of Washington, D. ic 
Charles E. Long, Jr., of Dallas, ‘Tex- 
as; L. Clair Nelson, of Hamilton, 
Ohio; Rufus G. Poole, (Last retiring 
Chairman) of Washington, D. C., 
and Kenneth Teasdale, of St. Louis, 
Missouri. 


Churchill 
RODGERS 


SECTION OF 
CORPORATION, BANKING 
AND BUSINESS LAW 


®" Three half-day sessions of this Sec- 
tion were conducted during the An- 
nual Meeting in Dallas on August 
27 and 28. 

Reports of the Committees of the 
Section were published in the July 
issue of The Business Lawyer, a 
quarterly magazine published by the 
Section and sent to all its members. 
A full report of all of the proceed- 
ings at Dallas will be published in 
the November issue of The Business 
Lawyer. 

There are a large number of new 
members of the Association, and 
many of them accepted an invita- 
tion of this Section to join in its 
activities. At the time of the meeting 
in Dallas, the membership of this 
Section, which is the largest of all 
Sections of the Association, was the 
greatest in history. At Dallas, the 
Section set as its goal an increase in 
membership to 10,000 during the 
coming year. Any member of the As- 
sociation who desires to join the 
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Section need merely write a letter 
of application to the Sections De- 
partment, American Bar Center, 
1155 East 66th Street, Chicago 37, 
Illinois, and enclose a check for the 
$5.00 annual dues of the Section. 


New officers of the Section were 
elected as follows: Chairman, 
Churchill Rodgers, of New York 
City; Vice Chairman, Herbert F. 
Sturdy, of Los Angeles, and Secre- 
tary, George C. Seward of New York 
City. Elected to the Council of the 
Section were Carl W. Funk, of Phila- 
delphia, Charles W. Steadman, of 
Cleveland, Ohio, and William H. 
Nieman, of Cincinnati, Ohio. Elect- 
ed as Delegate of the Section in the 
House of Delegates was the retiring 
Chairman, Paul Carrington, of Dal- 
las, Texas. Committees for the new 
year have been appointed and are 
already at work in the many fields 
of activities to which this Section is 
devoted. 


SECTION OF 
CRIMINAL LAW 


®" Everyone who participated in the 
meeting of the Criminal Law Sec- 
tion at Dallas will remember the 
Public Library as one of the most 
impressive features of that agreeable 
city. The meeting room provided by 
the Library was a model of comfort 
and efficiency and it was gratifying 
that all the sessions held there were 
well attended. 


On Monday afternoon, the feder- 
al loyalty-security program was dis- 
cussed by a panel consisting of Scott 
McLeod, Administrator of Security 
and Consular Affairs of the Depart- 
ment of State, Dudley Bonsal, of 
New York, Chairman of the Special 
Committee of The Association of the 
Bar of the City of New York, which 
has just completed a study of this 
subject, and Charles P. Curtis, of 
Boston, Massachusetts, a distin- 
guished critic of some features of the 
program. The meeting was also ad- 
dressed by Assistant Attorney Gen- 
eral George Cochran Doub, who 
described current proposals and 
developments now pending in the 


Walter P. 
ARMSTRONG, | Jr. 





Department of Justice. While there 
was enough variation among the 
viewpoints represented by the pan- 
elists to make for a lively discussion, 
the net effect of the session was to 
give a well-rounded picture of fed- 
eral loyalty-security procedures and 
the chief problems which have arisen 
in connection with the loyalty- 
security program. 

On Tuesday morning a surprising- 
ly large number of Association mem- 
bers and their families availed them- 
selves of the Section’s invitation to 
visit the Federal Correctional Insti- 
tution at Seagoville, Texas, by spe- 
cial bus transportation furnished 
through the courtesy of the Dallas 
Bar Association. The visitors were 
conducted around the institution by 
James V. Bennett, Director of the 
Federal Bureau of Prisons, and Act- 
ing Warden William J. Bean. Seago- 
ville is the only penal institution 
of its kind in the United States; it is 
entirely without walls and is run by 
a relatively small custodial staff. 
Following a program which in- 
cluded a review of case histories and 
a statistical analysis of the inmate 
population, those attending were in- 
vited to lunch in the regular prison 
“chow line”, where they were re- 
galed with elk steak. 

Tuesday afternoon, carrying on 
the same theme, of postconviction 
problems and treatment, the pro- 
gram featured a discussion of sen- 
tencing practices in connection 
with misdemeanor offenses, by Chief 
Judge Thomas Herlihy, Jr., of the 
Municipal Court, Wilmington, Del- 
aware, followed by Professor Her- 
bert Wechsler, of the Columbia Uni- 
versity Law School (and reporter 
for the A. L. I. Model Penal Code 
project) , who spoke on treating per- 
sons guilty of offenses in the major- 
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crime categories. Bolitha J]. Laws, 
Chief Judge of the District Court 
for the District of Columbia, pre- 
sided and described the current ac- 
tivities of the National Probation 
and Parole Association, which had 
joined with the Section as co-sponsor 
to make this part of the program 
possible. 

On Wednesday morning, the Sec- 
tion concluded with a lively discus- 
sion of the subject, “Are the Courts 
Handcuffing the Police?” Panel par- 
ticipants were Chief Carl Hansson, 
of the Dallas Police Department, 
District Attorney J. Francis Coakley, 
of Alameda County, California, Pro- 
Inbau, of North- 
western University School of Law, 


fessor Fred EF. 


and Judge Dwight L. McCormack, of 
the Texas District Criminal Court. 
The speakers were in surprising 
agreement that present trends in ju- 
dicial interpretation, relating to the 
law of arrest, search and seizure, in- 
criminatory statements and confes- 
sions, and law-enforcement activity 
in general, appear to be imposing 
undue restrictions on police activi- 
ties. 

A number of current projects un- 
der way within the Section were de- 
scribed in committee reports made 
to its membership including: a study 
of the extent to which lawyers are 
ethically free to counsel persons en- 
gaged in so-called organized crime 
activities; an analysis of the rights 
of defense counsel in criminal cases 
in compelling discovery and disclo- 
sure of the prosecutor's case; a con- 
tinuing study of the Durham case 
test for mental competency and in- 
sanity in criminal cases; research on 
possible improvements in the federal 
tax laws to penalize the operation 
of illegal enterprises and absorb the 
fruits of crime; review and reap- 
praisal of narcotic drug laws; a study 
of the effects of crime portrayal in 
public media; and an appraisal of 
possible methods to tighten existing 
laws against kidnaping. 

Officers elected to serve the Sec- 
tion in 1956-57 are: Walter P. Arm- 
strong, Jr., of Memphis, Tennessee, 
Chairman; James V. Bennett, of 


Washington, D. C., Vice Chairman; 


Rufus King, of Washington, D. C., 
Secretary; Louis B. Nichols, of 
Washington, D. C., Assistant Secre- 
tary; and Arthur J. Freund, of St. 
Louis, Missouri, Section Delegate to 
the House of Delegates. John R. 
Snively, of Rockford, Illinois, was 
re-elected to the Council, and one 
additional Council post was filled by 
Judge Evelle J. 
Younger, of Los Angeles. 


the election of 


At this year’s meetings, copies of 
a new Section publication, a small 
volume containing its reports for 
1954 and 1955, were distributed to 
the membership. This innovation 
was favorably received and plans are 
now being made to publish the cur- 
ren: reports in similar form next 
year. The Section also devoted con- 
siderable time to planning its par- 
ticipation in the 1957 program in 
London, where it hopes to spousor 
programs of unusual interest to dem- 
British 
criminal law and law enforcement 


onstrate the workings of 


for visiting Association members. 


Victor C. 
FOLSOM 





SECTION OF 
INTERNATIONAL AND 
COMPARATIVE LAW 


® The Section of International and 
Comparative Law held a series of 
stimulating and informative sessions 
at the Annual Meeting of the As- 
sociation in Dallas. The broad scope 
of the work being done by the Sec- 
tion is indicated by the fact that 
some twenty-five committee reports 
were received. While these reports 
deal with important matters of inter- 
national and comparative law and 
are useful studies to those who work 
in the field of private international 
law and to others who mold the for- 
eign policy of the United States, few 
of them are of the type that require 


action by the Association. The 
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Council met twice on Sunday and 
considered recommendations to be 
submitted to the Section. Some of 
these received approval while others 
were rejected. 

At the breakfast meeting of the 
Section, held jointly with the Amer- 
ican Foreign Law Association, on 
Tuesday morning, Miss Marjorie M. 
Whiteman, Assistant Legal Adviser 
for Inter-American Affairs of the De- 
partment of State, spoke on “Terri- 
torial Waters and Related Subjects”. 
Her informative talk on a subject 
of current interest was followed by 
a lively discussion in which prom- 
inent foreign jurists participated. 

The business meetings of the Sec- 
tion were held on Tuesday and 
were well attended. In his report of 
activities during the past year, 
Chairman Victor C. Folsom, of New 
York, called attention to the mem- 
bership drive which seeks to double 
the Section’s present membership. 
While returns are just beginning to 
come in, Mr. Folsom indicated that 
the campaign appeared to be mak- 
ing good progress. 

It was decided that the Sec- 
tion will distribute a bulletin for the 
purpose of keeping its members in- 
formed of the activities of the Sec- 
tion. It is contemplated that during 
the first year there will be only two 
or three issues published, but that 
it will be made a quarterly as soon 
as possible. The bulletin will con- 
tain news of the Section and articles 
and committee reports of current 
value to those interested in private 
and public international law. 

The Section re-elected the follow- 
ing officers for the current year: Vic- 
tor C. Folsom, of New York, Chair- 
man; Homer G. Angelo, of San 
California, First Vice 
Chairman; John N. Hazard, of New 
York, Second Vice Chairman, and 
Helen L. Clagett, of Washington, 
D. C., Secretary. 

Herman Phleger, Legal Adviser, 
the Department of State, was elected 
to the Council and Sam G. Baggett, 
of Boston, Massachusetts, and Jacob 
M. Lashly, of St. Louis, Missouri, 
were re-elected to terms expiring in 
1960. 


Francisco, 


November, 1956 * Vol. 42 1069 








Sections and Committees 


The Section, jointly with the Jun- 
icr Bar Conference, held a luncheon 
meeting on August 28, at which the 
guest speaker was Francis O. Wilcox, 
Assistant Secretary of State for In- 
ternational Organization Affairs, 
who spoke on the subject of “The 
United Nations and American For- 
eign Policy”. The meeting was pre- 
sided over jointly by Mr. Folsom 
and Robert G. Storey, Jr., National 
Chairman of the Junior Bar Con- 
ference. In his address, Mr. Wilcox 
discussed the United Nations char- 
ter revision, and provided the mem- 
bers present with a well informed 
analysis of this complicated matter. 
In attendance at the meeting were 
outstanding members of the Bar of 
several countries, including: Sir Reg- 
inald Manningham-Buller, Attorney 
General, Royal Courts of Justice, 
London; Sir Edwin Savory Herbert, 
Law Society of London; Paul P. 
Hutchison, President, Canadian Bar 
Association; James J. Robinson, As- 
sociate Justice of the Supreme Court 
of the Kingdom of Libya; Choudrie 
Nazir Ahmad Khan, President, Pak- 
istan Bar Association; S. A. Rahman, 
Justice of the West Pakistan High 
Court; Awni Dajani, Associate Jus- 
tice of the Supreme Court of Libya, 
and Lic. Virgilio Dominguez of the 
Barra Mexicana. Many of these for- 
eign visitors also attended the break- 
fast and regular Section meetings. 

This Section concluded a full day’s 
activities with a reception in honor 
of the distinguished foreign guests, 
held jointly with the Inter-American 
Bar Association, in the Embassy 
Room of the Statler Hilton Hotel. 

The Section has planned a full 
program for the London meeting 
commensurate with its international 
status in the Association and hopes 
that its members will attend in force. 


SECTION OF 

LABOR RELATIONS 

LAW 

" The highpoint of the annual 
meeting of the Labor Relations Law 
Section was an address by Oscar S. 
Smith, Director of the Organization 
and Personnel Division of the 
Atomic Energy Commission, deliv- 
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luncheon on 


ered at the annual 
Tuesday, August 28. In a major por- 
tion of his address, Mr. Smith dis- 
cussed the procedures for handling 
labor disputes in government-owned 
atomic energy plants. The Atomic 
Energy Labor-Management Rela- 
tions Panel was created in 1949 to 
consult with contractors and labor 
organizations on the settlement of 
disputes provided that the labor 
organizations observed their under- 
taking to place the right to strike 
“in escrow” with the panel. In 1953, 
the original panel resigned and its 
functions were transferred to a new 
panel within the Federal Mediation 
and Conciliation Service. The labor 
organizations interpreted this as re- 
leasing them from their pledges not 
to engage in strikes or lockouts. Un- 
der the new procedure there were 
three prerequisites to panel interven- 
tion: (1) a finding by the AEC as 
to the impact of the dispute; (2) a 
finding by the FMCS that its facili- 
ties had been exhausted; and (3) re- 
ferral of the dispute by the FMCS to 
the panel. The panel has now been 
transferred back to the AEC and 
these procedures have been discard- 
ed. In tracing past experience and 
analyzing the problems facing those 
seeking to develop new procedures, 
Mr. Smith noted the basic dilemma 
which requires finding some form of 
special procedure in atomic energy 
industries, yet forbids all set proce- 
dures because they tend to tie the 
hands of mediators. 


In practice, the pre-intervention 
findings by AEC as to impact, and by 
the Service as to exhaustion of media- 
tion, seem to leave little choice of ac- 
tion for the Panel but to hold hearings 
and issue recommendations. 


Accordingly, Mr. Smith questioned 
the wisdom of making provision for 
any formal finding that mediation 


had been exhausted or for requiring 
the AEC to make a finding on im- 
pact. The Commission, he thought, 
might limit itself to “(1) making 
the most correct and complete fac- 
tual appraisal it can of the impact of 
a stoppage, and (2) supplying these 
facts to the highest mediation au- 
thority—in our case the Panel—well 
before an impact is reached” leaving 
it to the Panel to decide “when and 
whether to intervene’. The AEC 
experience with too rigid procedures 
is of considerable interest for those 
concerned with other major indus- 
trial disputes. 

During the two-day session, the 
Section received a number of signifi- 
cant committee reports reviewing 
legislation and judicial developments 
during the previous year. Professor 
Archibald Cox, of the Law School 
of Harvard University, presented a 
paper reviewing recent decisions of 
the Supreme Court affecting labor 
management relations. The Texas 
Bar presented an illuminating and 
practical discussion of current prob- 
lems facing labor unions and em- 
ployers under statutes and court 
decisions concerning racial discrimi- 
nation. The reports and papers will 
be distributed to members in the 
Section handbook. 

Three committee reports were de- 
bated on the floor. 

(1) On the recommendation of 
the Committee on National Labor 
Relations Board Practice and Pro- 
cedure, the Section voted to estab- 
lish a standing committee to meet 
and informally discuss with the Na- 
tional Labor Relations Board ques- 
tions relating to NLRB practice and 
procedure and also to request the 
House of Delegates to authorize the 
Council to appoint a committee to 
confer with appropriate authorities 
with a view to securing adoption of 
changes in NLRB practice and pro- 
cedure previously recommended by 
the House of Delegates. The pro- 
posed standing committee would 
furnish a point of contact between 
practicing lawyers and government 
officials in discussing their mutual 
problems relating to NLRB practice 
and procedure whereby each may 
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gain familiarity with the other's 
point of view. 

(2) The Section approved a re- 
port of a special committee recom- 
mending amendments to the pro- 
posed Uniform Arbitration Act 
which would restate the grounds on 
which an order for arbitration might 
be refused and an award might be 
vacated. 

(3) The Committee on the Na- 
tional Labor Relations Act brought 
in a significant report proposing two 
substantive amendments on which 
there was a substantial consensus 
within the committee. One would 
extend the present prohibition on 
minority strikes against a union cer- 
tified as bargaining representative to 
cover strikes against an individual 
certified as bargaining representa- 
tive. The other would authorize em- 
ployers and unions in the con- 
struction, amusement and maritime 
industries to enter into pre-hire con- 
tracts and union-shop contracts re- 
quiring all employees to become 
members after seven days. After a 
lively debate the Section expressed 
approval of the former proposal but 
voted to withhold any expression of 
opinion upon the latter. 

Robert M. Segal, of Boston, Mas- 
sachusetts, was elected Chairman and 
Gerard D. Reilly was elected Vice 
Chairman for the ensuing year. The 
Secretary and Council members con- 
tinue unchanged. 

The members attending the an- 
nual meeting gained pleasure and 
benefit from the attendance of Chair- 
man Leedom and member Bean of 
the National Labor Relations Board 
and from a visit by Theophil Kamm- 
holz, General Counsel. 


SECTION OF 
LEGAL EDUCATION AND 
ADMISSIONS TO THE BAR 


=" The Section held a joint session in 
Dallas on Tuesday morning, August 
28, with the National Conference 
of Bar Examiners at which Olin E. 
Watts, of Jacksonville, Chairman of 
the Florida State Board of Bar Ex- 
aminers, spoke on “The Bar's Re- 
sponsibilities to Law Students”. He 
pointed out that traditionally in the 


Herbert W. 
CLARK 


United States the Bench and Bar 
have controlled the training for ad- 
mission to practice; that this is true 
even though the conventional meth- 
od is law school instruction rather 
than law office study, and that law- 
yers and judges should take a more 
active interest in the law schools— 
screening of applicants, adequacy of 
budgets, competency of teachers, 
breadth of curriculum, standards of 
scholarship and content of libraries. 

Also, at the joint session, Dean 
Erwin N. Griswold, of the Harvard 
Law School, and James P. Hart, for- 
mer Justice of the Supreme Court 
of Texas, staged a panel discussion 
on Pre-Legal Education” at which 
Dean Joseph A. McClain, Jr., of 
Duke University, presided. The 
speakers pointed out that law school 
administrators and teachers have 
complained for years of the inade- 
quacy of the undergraduate training 
of law students; that the primary 
need is for education; that some ef- 
fective tests are being devised by 
which to evaluate the adequacy of 
pre-law training; and that the law 
schools can resolve the problem in 
part by requiring such tests and by 
the flat refusal to admit applicants 
who have not demonstrated that they 
have the aptitude or requisite train- 
ing for law study. 

The session on Tuesday afternoon 
was given over to a panel discussion 
on “Continuing Professional Educa- 
tion” with Dean Robert G. Storey, 
of Southern Methodist University, 
presiding. The panel speakers were 
Dean W. R. Woolrich, of the College 
of Engineering of the University of 
Texas, Dean Richard L. Kozelka, of 
the School of Business Administra- 
tion of the University of Minnesota, 
and Dean Stanley W. Olson, of the 
School of Medicine of Baylor Uni- 
versity. Dean Woolrich observed that 
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in engineering, unlike law, the ac- 
crediting agencies approve programs 
rather than schools and that the top- 
flight engineering schools search for 
professors who look ahead rather 
than backward. Dean Kozelka re- 
minded his listeners that a few years 
of study in a professional school is 
simply a prologue and reviewed the 
methods used by schools of business 
administration to keep graduates 
abreast of developments in their 
fields of special interest. Dean Ol- 
son indicated that whereas a medi- 
cal student pays tuition of some $800 
per year it costs the school about 
$3,500 to train him and that the de- 
sire for post-graduation or post-ad- 
mission study must be instilled in 
students by the faculties of the pro- 
fessional schools prior to graduation. 

Discussion leaders at both sessions 
were Dean Lehan K. Tunks, of Rut- 
gers University Law School, and 
Dean O. S. Colclough, of George 
Washington School of 
Law. 


University 


Officers re-elected were: Herbert 
W. Clark, of San Francisco, Chair- 
man; Whitney North Seymour, of 
New York, Vice Chairman; Shelden 
D. Elliott, of New York, Secretary- 
Treasurer. Len Young Smith, of Chi- 
cago, immediate past Chairman of 
the National Conference of Bar Ex- 
aminers, was elected to serve out the 
unexpired term of the late Judge 
Paul Brosman. Dean F. D. G. Ribble, 
of the University of Virginia, and 
George W. Parker, Jr., of Fort Worth 
‘Texas, were re-elected to member- 
ship on the Council. 


SECTION OF 
PUBLIC UTILITY 
LAW 


® At the Association’s Annual Meet- 
ing in Dallas, the Section of Public 
Utility Law held a series of four well- 
attended sessions covering various 
current problems in the public utility 
field. For the first time a joint session 
was held with the Section of Mineral 
Law to discuss “Atomic Energy 
Problems in Industry Today”. 

The first session held on Monday 
afternoon was presided over by Al- 
fred P. Ramsey, of Baltimore, Mary- 
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Donald C. 
POWER 
Fabian Bachrach 
land, Chairman of the _ Section’s 


Standing Committee To Report on 
Recent Developments in the Field 
of Public Utility Law. After an in- 
troduction by Ralph M. Besse, of 
Cleveland, Ohio, Chairman of the 
Section, four panel reports were pre- 
sented to cover recent developments 
of major interest in the public utility 
law field. 

Stephen H. Fletcher, of Washing- 
ton, D.C., presented a paper on ‘‘Sur- 
charges of Local Taxes to Subscrib- 
ers in Localities Imposing Them.” 

Randall B. Luke, of Cleveland, 
Ohio, presented a paper on “The 
Conflict Between Zoning Laws and 
Electric Utility Facility 
ments’. 

James F. Pinkney, of Washington, 
D. C., presented a paper on “Exemp- 
tion of Transportation by Motor Ve- 
hicles of Agricultural Commodities 
from Regulation Under the Inter- 
state Commerce Act”. 

Lawrence L. Stentzel, of New York 
presented a paper on “Recent De- 
velopments in the Large Irregular 
Air Carrier Investigation”. 

Subsequent to these papers pre- 
sented by panel members, Mr. Ram- 
sey summed up recent developments 
in the field and called attention to 
the change in the general format 
and presentation of this year’s stand- 
ing committee report. For the first 
time additional emphasis has been 
placed on the summary write-up at 
the beginning of the report, the cur- 
rent report having a summary of 
about thirty pages compared to pre- 
vious summaries of only twelve pages. 
This additional emphasis on the re- 
port summary provides a new and 
expanded commentary on the recent 
decisions in the field. 

The second session was held on 
Tuesday morning and was devoted 


Require- 
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to the rate regulation problems fac- 
ing the natural gas industry. Clar- 
ence H. Ross, of Chicago, Illinois, 
presided over a series of addresses 
given by members of the Section 
presenting opposing points of view 
concerning the regulation of inde- 
pendent producers of natural gas. 
[he opposing points of view were 
presented by Carl Illig, of Houston, 
Texas, representing the point of view 
of the producer, Willard Gatchell of 
Washington, D. C., General Counsel, 
Federal Power Commission, repre- 
senting the point of view of the Com- 
mission, Edwin F. Russell, of Brook- 
lyn, New York, representing the 
point of view of the distributor, and 
Charles W. Smith, Former Chief, Di- 
vision Rates and Accounts, Federal 
Power Commission, Baltimore, Mary- 
land, representing the point of view 
of the consumer. Because of the lo- 
cation of the meeting in Dallas, and 
because of the current lively interest 
in this topic, this session of the Sec- 
tion’s meeting was particularly well 
received. 

The next session was held on Tues- 
day afternoon, at which John B. 
Prizer, of Philadelphia, presided. Un- 
der the topic of “Problems in Trans- 
portation Regulation”, addresses 
were presented by David I. Mackie, 
Chairman, Eastern Railroad Presi- 
dents Conference, on “Scope of Op- 
eration of Surface Carriers: Common, 
Contract, Private’; Robert I. Clark, 
of Dallas, Texas, on ‘Freedom of 
Entry in Air Transportation”, and 
George L. Haskins, Professor of Law, 
University of Pennsylvania, on “Un- 
controlled Exercise of the State Tax- 
ing Power as an Oppressive Burden 
on Interstate Carriers’. This session 
devoted to problems in the field of 
transportation law has become a reg- 
ular feature of the Section’s activities 
and has served to broaden the scope 
of work in a field which has hither- 
to, in the Section’s activities, been 
neglected. 

On Wednesday morning, a joint 
session was held with the Section of 
Mineral Law covering the topic 
“Atomic Energy Problems in Indus- 
try Today”. At this session E. Blythe 
Stason, Dean of the University of 


Michigan Law School and Chairman 
of the Special Atomic Energy Com- 
mittee of the American Bar Associ- 
ation, presented a paper on “Legal 
Problems in the Development and 
Utilization of Atomic Power”; 
Jacques P. Adoue, of Houston, Tex- 
as, presented a paper on “The Role 
of the State in Atomic Energy Legis- 
lation”, and Arthur W. Murphy, of 
York, 


presented a paper on “Financial Pro- 


Columbia University, New 


tection Against Atomic Hazards”. 
These papers cover an area in the 
field of 


which is a new and growing one and 


public utility regulation 
received special attention from an 
interested audience. 

Subsequent to the afternoon speak- 
ers program, the afternoon business 
session of the Section was held. At 
this Section business meeting, Brad 
ford Ross presented the Report of 
the Section’s Committee on the Hoo- 
ver Commission Report. Mr. Ross 
first outlined the Committee’s and 
Section’s previous recommendations 
concerning the work of the Associa- 
tion’s over-all Committee on Legal 
Services and Procedure (Sellers Com- 
mittee). Mr. Ross explained the ba- 
sis for the Committee’s opposition to 
the Sellers’ Committee recommenda- 
tions which would generally require 
substantially stricter rules of evidence 
and procedure in administrative pro- 
ceeedings with provision for interim 
and de novo review of various ques- 
tions raised as well as providing for 
the creation of a special administra- 
tive court. It was pointed out that 
this would tend to undermine the ef- 
fective and speedy operation of the 
various regulatory agencies before 
whom members practiced, causing 
delay and greater expense in admin- 
istrative proceedings. Accordingly a 
draft resolution was adopted by the 
Section requesting the House of Del- 
egates to reconsider its position. The 
debate in the House of Delegates 
on this resolution is reported else- 
where in this issue. (See page 1061) . 

The following persons were then 
elected to fill the vacancies in the 
Section’s Council and officers: Chair- 
man, Donald C. Power, of New York, 
New York; Vice Chairman, Randall 
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J. LeBoeuf, Jr., of New York, New 
York; Secretary, Henry F. Lippitt 
New York, New York; Last Retiring 
Chairman: Ralph M. Besse, of Cleve- 
land, Ohio, and Section Delegate to 
the House of Oscat 
Berry, of Washington, D. C. The 
newly elected members to the Coun- 
cil are: Alfred P. Ramsey, of Balti- 
nore, Maryland; Willard Gatchell, of 
H. Templeton 
Brown, of Chicago, Illinois; James 
F. Pinkney, of Washington, D. C., 
and W. James MacIntosh of Philadel- 
phia, 


Delegates; C. 


Washington, D. C.; 


Pennsylvania, who was ap 
pointed Chairman of the Standing 
Committee to prepare the 1956-1957 
Report on recent developments in 
the field of public utility law. 

The proposed program for the 
July, 1957, meeting of the Section in 
both New York and London, Eng 
land, was then outlined. 

The meeting was informed that 
a program had already been tenta 
tively planned for the London meet- 
ing to include the chief legal officers 
of the British Electricity Authority, 
the Gas Council and the British 
rransportation Board, with arrange- 
ments underway to have the local 
and area board solicitors from the 
gas, electricity and transportation in- 
dustry attend the London sessions so 
that Section members attending the 
London meetings would have an op- 
portunity to meet English solicitors 
in the same field. It is accordingly 
hoped that a representative selec- 
tion of Section members from all of 
these fields may be present at the 
London meeting next year. 


SECTION OF PATENT, 
TRADEMARK AND 

COPYRIGHT LAW 

® Papers were presented before the 
Dallas meeting of the Section by 
Robert Watson, 
Patents of the United States, and by 


Commissioner of 


Cesar Sepulveda G, Commissioner 
of Patents of Mexico. 

In co-operation with the Section 
of Corporation, Banking and Busi- 
ness Law, a moot argument was pre- 
sented of a case involving intricate 
problems of corporation law and 
trademark law. 


Cyril A. 
SOANS 


Moffett 
Extensive consideration was given 
to matters of 


international patent 
and trademark practice in view of 
the recent meeting of the Interna- 
tional Patent and Trademark group 
in Washington. 

Ihe Section thoroughly enjoyed 
the hospitality provided by the Tex- 
as members. 

Ihe newly elected officers are as 
follows: Cyril A. Soans, of Chicago, 
Illinois, Chairman; Frank E. Foote, 
of Pittsburgh, Pennsylvania, Vice 
Chairman; and Joseph Gray Jack- 
son, of Philadelphia, Secretary. New 
members of the Council are Wallace 
H. Martin, of New York, New York, 
last retiring Chairman, and Law- 
rence C. Kingsland, of St. Louis, 
Missouri. 


SECTION OF 

REAL PROPERTY, 

PROBATE AND TRUST LAW 

* Culminating a year of activity and 

progress, the Section of Real Prop- 

erty, Probate and Trust Law closed 

its administrative year at the Dallas 
meeting. 

The Section participated in Re- 
gional Meetings held in New Or- 
leans, St. Paul and Hartford. 

The New Orleans meeting of the 
Section was presided over by Dean 
Edward C. King, of Boulder, Colo- 
rado; the St. Paul meeting by Daniel 
M. Schuyler, of Chicago; and the 
Hartford meeting by Carl F. Schip- 
per, Jr. of Boston. 
the Council was 
held in New Orleans in conjunction 
with the Regional Meeting. 

The Executive Committee of the 
Council consisting of the Chairman 
and Vice Chairman of the Section, 


A meeting of 


the three Divisional Chairmen and 
the Secretary, met in Chicago in 
March to complete the arrangements 
for the Annual Meeting in Dallas, 
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hands o1 
Council Member Edward B. Winn, 
of Dallas. It was found that the 


which were left in the 


earlier Council meeting held in New 
Orleans, at which time many ol 
the preliminary arrangements were 
made, was of great benefit and it is 
believed that a Council meeting of 
the Section should be held not later 
than sixty days after the Annual 
Meeting for preliminary discussions 
rather than wait until the mid-year 
conference. 

At the annual meeting, Council 
meetings were held on Saturday, Au- 
gust 25, Sunday, August 26 and 
Wednesday, August 29. All sessions 
of the Section were held in the Roof 
Garden of the Adolphus Hotel, the 
first at 2:00 p.m. on Monday, Au- 
gust 27. The Section Chairman in- 
troduced Edward Winn, requesting 
him to report on the entertainment 
which had been arranged for the 
Section. 
then announced 
the following Nominating Commit- 
tee: Rush H. Limbaugh, Chairman, 
Cape Girardeau, Missouri; Earl S. 
MacNeill, New York, New York; J. 
Pennington Strauss, Philadelphia, 
Pennsylvania, and Charles L. Strouss, 
Phoenix, Arizona. 


The Chairman 


The Chairman introduced Robert 
H. Frazier, of Greensboro, North 
Carolina, Vice Chairman and Direc- 
tor of Real Property Law Division, 
who presided during the remainder 
of the afternoon and presented the 
“Relative Pri- 
ority of Government and Private 
Liens”, by Harold L. Reeve, of Chi- 
cago, Illinois; “Circuity of Liens— 
\ First Rate Legal Puzzle”, by Law- 
rence L. Otis, of Los Angeles, Cali- 
fornia, and “Hedges Against Infla- 
tion in Leases on Real Property”, 
by Samuel S. Sherman, Jr., of Den- 


following program: 
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ver, Colorado. 

The session adjourned at 4:30 
p.M., and the Section was invited to 
attend the reception and cocktail 
party sponsored by the Dallas Es- 
tate Council. Approximately 300 at- 
tended this reception at the Insur- 
ance Club of the Statler Hilton 
Hotel, which proved to be most 
delightful. 

On Tuesday morning, August 28, 
the Section held its traditional an- 
nual breakfast for officers, members 
of the Council, and chairmen and 
members of committees. This was 
at 8:00 a.m. in the North Room 
of the Hotel Adolphus. A_ brief 
Council meeting was held immedi- 
ately following this breakfast. 

The second meeting of the Sec- 
tion was held beginning at 9:30 
A.M., August 28. After an intro- 
ductory statement by the Section 
Chairman, J. Stanley Mullin, Vice 
Chairman and Director of the Pro- 
bate Law Division, of Los Angeles, 
California, was introduced as the 
presiding officer for this program. 
Mr. Mullin presented Alice M. 
Bright, of Chicago, who spoke on 
“Permitting a Testator To Choose 
the Place for Probate of His Estate, 
Policy and Problems’. 

The next speaker was Frank L. 
McAvinchey, Probate Judge of Flint, 
Michigan, whose subject was “The 
Not-Quite Incompe- 
tent”. 

Following Judge McAvinchey, Vic- 
tor R. Hansen, former Judge of the 
Superior Court of Los Angeles, Cal- 
ifornia, now Assistant Attorney Gen- 
eral of the United States, spoke on 


Incompetent 


the subject “Holographic Wills”. 

The annual Section dinner and 
entertainment Tuesday evening, Au- 
gust 28—at the Godfrey Ranch—ap- 
proximately sixteen miles north of 
Dallas, from 4:00 to 11:00 P.M. was 
a most delightful occasion. Trans- 
portation was furnished, and swim- 
ming, horseback riding, square danc- 
ing, music and a chuckwagon din- 
ner was the order of business. Ap- 
proximately 450 members of the 
Section and guests attended. 

The following officers were elect- 
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Edward 


ed: Chairman, 
Boulder, Colorado; Vice Chairman, 
Joseph Trachtman, New York City, 
New York; Vice Chairman and Di- 
rector of Real Property Division, 
Paul E. Basye, Burlingame, Califor- 
nia; Vice Chairman and Director of 


C. King, 


Probate Division, Stanley Mullin, 
(who was re-elected for the third time) 
of Los Angeles, California; Vice 
Chairman and Director of Trust Law 
Division, Carl -F. Schipper, Jr., of 
Boston, Massachusetts; for the Coun- 
cil: Robert H. Frazier, Greensboro, 
North Carolina (term to expire in 
1960); Charles F. Grimes, of Chicago, 
Illinois (term to expire in 1960). 
For Section Delegate to the House 
of Delegates, William A. Lane, Im- 
mediate Past Chairman of the Sec- 
tion, of Miami, Florida. 

The Chairman then surrendered 
the meeting to the new Chairman, 
who, after preliminary remarks, pre- 
sented Joseph ‘Trachtman, Vice 
Chairman and Director of Trust 
Law Section, of New York City, who 
presided during the remainder of 
the meeting. 

Mr. Trachtman introduced James 
O. Wynn, of New York, who spoke 
on “A Vacuum in Our Law’’—man- 
agement of property of persons in 
the twilight zone between compe. 
tency and incompetency. 

James B. Lewis, of New York, 
New York, spoke on the subject of 
‘Trusts in Divorce Settlements’. 

At the annual meeting it was re- 
ported that the membership of the 
Section had reached an all-time high 
of more than 5,000. 

The Advisory Committee of the 
Section recommended the prepara- 
tion and adoption of a Section hand- 
book to outline the duties and func- 
tions of the officers, Council and 
committees of the Section. The hand- 
book was prepared under the direc- 
tion of Dean Edward C. King and 
Harold L. Reeve. Mr. Reeve is a 
past chairman and honorary mem- 
ber of the Section. It is believed that 
this handbook will greatly improve 
the administrative procedure of the 
Section and enable the officers, Coun- 
cil and Committees of the Section 


to function with greater efficiency. 

Through the assistance of the 
American Bar Association, a topical 
index of all Section proceedings has 
been prepared. This index covers 
proceedings from the inception of 
the Section down to the present date. 
It is expected that the index will be 
made available to Section members 
and it will also be of great assist- 
ance to Division Chairmen in plan- 
ning future programs. 


David W. 
RICHMOND 
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SECTION OF 
TAXATION 


" The annual meeting of the Sec- 
tion of Taxation (approximate 
membership, 6300) was held in Dal- 
las, August 23-28. 

After meetings of the officers and 
Council and committee chairmen on 
August 23-24, three days were devot- 
ed primarily to committee reports 
and proposed legislation. The print- 
ed annual program contained check- 
list surveys with respect to important 
case, ruling and regulation develop- 
ments during the current year (in 
the various substantive and proce- 
dural areas of federal taxation) . 

At luncheon sessions, addresses 
were delivered by Wilbur D. Mills, 
Chairman of the Subcommittee on 
Internal Revenue Taxation of the 
House of Representatives, and by 
Russell C. Harrington, Commis- 
sioner of Internal Revenue. Mr. 
Mills’ remarks emphasized primarily 
the work scheduled for his subcom- 
mittee during the remainder of 1956 
and proposed action of the subcom- 
mittee if it is reconstituted in 


1957. Commissioner Harrington an- 
nounced certain changes in confer- 
ence procedure in the Internal Rev- 
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enue Service. 

Thirty recommendations for leg- 
islation were adopted by the Sec- 
tion and received the approval of 
the House of Delegates of the Asso- 
ciation. (See page 1063 of this issue 
of the JouRNAL.) These recommen- 
dations will be transmitted to the 
appropriate committees of Congress 
during the next session. 

On August 28, there were two pro- 
grams. In the morning, John Paul 


Jackson, of Dallas, and Professor Joe 
Driscoll, of Washington, spoke on 
the subject, “Oil, Damn Yankees, 
and Subchapter K”. Also, Harold 
Marsh, of San Francisco, spoke on 
Common Law 
Property: How To Avoid Inter- 
Spouse and Intra-Family Warfare in 


“Community _ vs. 


Inter-State Investments’. In the aft- 
ernoon, there were five talks on state 
and local taxation. 

The Section elected the following 
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officers for the current year: David 
W. Richmond, of Washington, D. C., 
Chairman; Lee I. Park, of Washing- 
ton, D. C., Vice Chairman, and 
Harry K. Mansfield, of Boston, Mas- 
sachusetts, Secretary. 

The following were elected as 
Council three-year 
terms: Marvin K. Collie, of Hous- 
ton, Texas; Scott P. Crampton, of 
Washington, D. C., and Randolph 
W. Thrower, of Atlanta, Georgia. 


members for 





American Bar Association 
Standing Committees 


1956 - 1957 


ADMIRALTY AND MARITIME Law: 
Henry C. Blackiston, Chairman, 25 Broadway, New 
York 4, New York 
AERONAUTICAL LAw: 
William S. Burton, Chairman, Union Commerce 
Building, Cleveland 14, Ohio 
AMERICAN CITIZENSHIP: 
Robert V. Bolger, Chairman, City Hall, Philadelphia 
7, Pennsylvania 
BiILt oF RIGHTs: 
E. Dixie Beggs, Chairman, Brent Annex, Box 1030, 
Pensacola, Florida 
Civit SERVICE: 
Clarence A. Davis, Chairman, Department of the In- 
terior, Washington 25, D. C. 
COMMERCE: 
Benjamin Wham, Chairman, 231 South LaSalle 
Street, Chicago 4, Illinois 
COMMUNICATIONS: 
John W. Kendall, Chairman, Cascade Building, Port- 
land 4, Oregon 
CO-ORDINATION OF BAR ACTIVITIES: 
Archibald M. Mull, Jr., Chairman, Anglo Bank Build- 
ing, Sacramento 14, California 
Customs LAw: 
J. Bradley Colburn, Chairman, 25 Broadway, New 
York 4, New York 
FACILITIES OF THE LAW LIBRARY OF CONGRESS: 
George A. Brownell, Chairman, 15 Broad Street, New 
York 5, New York 
FEDERAL ]UDICIARY: 
Bernard G. Segal, Chairman, Packard Building, Phil- 
adelphia 2, Pennsylvania 


JUDICIAL SELECTION, TENURE AND COMPENSATION: 
Charles J. Bloch, Chairman, First National Bank 
Building, Macon, Georgia 


JURISPRUDENCE AND LAW REFORM: 
Leonard D. Adkins, Chairman, 15 Broad Street, New 
York 5, New York 
Law Lists: 
David J. A. Hayes, Chairman, One North La Salle 
Street, Chicago 2, Illinois 
LAWYER REFERRAL SERVICE: 
Walter T. Fisher, Chairman, 135 South LaSalle 
Street, Chicago, Illinois 
LEGAL Ain WorK: 
William T. Gossett, Chairman, 3000 Schaefer Road, 
Dearborn, Michigan 
LeGAL ASSISTANCE FOR SERVICEMEN: 
Milton J. Blake, Chairman, 656 Albion Street, Den- 
ver 20, Colorado 
MEMBERSHIP: 
Cecil E. Burney, Chairman, Driscoll Bldg., Corpus 
Christi, Texas 
PEACE AND LAW THROUGH UNITED NATIONS: 
Alfred J. Schweppe, Chairman, Colman Bldg., Seat- 
tle 4, Washington 
PROFESSIONAL ETHICS AND GRIEVANCES: 
Henry S. Drinker, Chairman, 117 South 17th Street, 
Philadelphia 3, Pennsylvania 
PUBLICATIONS: 
Clement F. Robinson, Chairman, Box 438, Bruns- 
wick, Maine 
PuBLIC RELATIONS: 
Richard P. Tinkham, Chairman, Calumet Building, 
Hammond, Indiana 
REGIONAL MEETINGS: 
John D. Randall, Chairman, American Building, Ce- 
dar Rapids, Iowa 
RESOLUTIONS: 
LeDoux R. Provosty, Chairman, 601 Guaranty Bank 
Building, Alexandria, Louisiana 
SCOPE AND CORRELATION OF WoRK: 
Frederic M. Miller, Chairman, Empire Building, Des 
Moines 9, Iowa 
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STATE LEGISLATION: 
William W. Evans, Chairman, 129 Market Street, Pat- 
erson 1, New Jersey 
UNAUTHORIZED PRACTICE OF THE LAW: 
Thomas J. Boodell, Chairman, 105 South LaSalle 
Street, Chicago 3, Illinois 
UNEMPLOYMENT AND SOCIAL SECURITY: 
Allen L. Oliver, Chairman, H-H Bldg. Cape Girard- 
eau 1, Missouri 
Ways AND MEANS: 
Frank C. Haymond, Chairman, State Capitol, Charles- 
ton 5, West Virginia 


Special Committees 


1956 - 1957 


AMENDMENT OF RULE 71-A OF FEDERAL RULEs OF Civil 
PROCEDURE: 
Walter R. Mayne, Chairman, 506 Olive Street, St. 
Louis 1, Missouri 
Atomic ENEerGy Law: 
E. Blythe Stason, Chairman, Hutchins Hall, Univer- 
sity of Michigan Law School, Ann Arbor, Michigan 
BAR-MEDIA CONFERENCE COMMITTEE ON Fair TRIAL:— 
FREE PREss: 
Walter M. Bastian, Chairman, United States Court 
of Appeals, Washington 1, D. C. 
CoMMUNIST Tactics, STRATEGY AND OBJECTIVES: 
Herbert R. O’Conor, Chairman, Mathieson Building, 
Baltimore 2, Maryland 
COOPERATION WITH LEGAL PROFESSION OF FRIENDLY FREt 
NATIONS: 
Robert G. Storey, Chairman, Southwestern Legal Cen- 
ter, Hillcrest at Daniels, Dallas 5, Texas 
Divorce, MARRIAGE LAws AND FAMILY Courts: 
Clarence Kolwyck, Chairman, James Building, Chat 
tanooga 2, Tennessee 
Group INSURANCE: 
William Clarke Mason, Chairman, Fidelity-Philadel- 
phia Trust Building, Philadelphia 9, Pennsylvania 
IMPACT OF ATOMIC ATTACK ON LEGAL AND ADMINISTRA 
TIVE PROCESSES: 


Hans A. Klagsbrunn, Chairman, 1200 18th Street, 
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N. W., Washington 6, D. C. 
INCOME TAX—SUBMISSION OF AMENDMENT: 
William Logan Martin, Chairman, 600 North 18th 
Street, Birmingham 3, Alabama 
INDIVIDUAL RIGHTs AS AFFECTED BY NATIONAL SECURITY: 
Ross L. Malone, Chairman, Roswell Petroleum Build- 
ing, Roswell, New Mexico 
INVESTIGATION, SOLICITATION AND HANDLING OF PER- 
SONAL INJURY CLAIMS: 
Paul W. Updegraff, Chairman, 11414 South Peters 
Avenue, Norman, Oklahoma 
LAWYERS IN THE ARMED FORCEs: 
Ralph G. Boyd, Chairman, 75 Federal Street, Bos- 
ton 10, Massachusetts 
LEGAL SERVICES AND PROCEDURE: 
Ashley Sellers, Chairman, 1625 K Street, N. W., Wash 
ington 6, D. C. 
MILITARY JUSTICE: 
Franklin Riter, Chairman, Kearns Building, Salt 
Lake City 1, Utah 
PosTAL REGULATIONS: 
Horace J. Donnelly, Jr., Chairman, American Secu- 
rity Building, Washington 5, D. C. 
PROFESSIONAL RELATIONS: 
William J. Jameson, Chairman, Electric Building, 
Billings, Montana 
RETIREMENT BENEFITs: 
Loyd Wright, Chairman, !11 West 7th Street, Los 
Angeles, 14, California 
RIGHTS OF THE MENTALLY ILL: 
John Biggs, Jr., Chairman, United States Court of 
Appeals, Wilmington 1, Delaware 
To INVESTIGATE THE ADVISABILITY OF A SECTION Of 
FAMILY Law: 
Godfrey L. Munter, Chairman, Municipal Court for 
the District of Columbia, Washington, D. C 
TRAFFIC CourT PROGRAM: 
Albert B. Houghton, Chairman, 152 West Wisconsin 
Avenue, Milwaukee 3, Wisconsin 
WASHINGTON COMMITTEE: 
Francis W. Hill, Jr., Chairman, Tower Building, 
Washington 5, D. C. 
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OUR YOUNGER LAWYERS 


William C. Farrer, Secretary and Editor-in-Charge, Los Angeles, Calif. 








=" More than 350 delegates and reg- 
istrants representing forty-two states, 
the District of Columbia, the Terri- 
tory of Hawaii and twelve local af- 
filiate Junior Bar units, participated 
in the 23d Annual Meeting of the 
Junior Bar Conference in Dallas, 
Texas, August 24-28, 1956. As off- 
cials for the calendar year 1957, the 
Conference eleeted 
William C. Farrer of Los Angeles, 
California, National Chairman; Bert 
H. Early of Huntington, West Vir- 
ginia, Vice Chairman; and Kirk M. 
McAlpin of Savannah, Georgia, Sec- 
retary. In addition, the Conference 
selected the following representa- 
tives to the Executive Council: Sec- 
ond Circuit, Arthur M. Lewis, of 
Hartford, Connecticut; Fourth Cir- 
cuit, James M. Ballengee, of Charle- 
ston, West Virginia; Sixth Circuit, 
Kennedy Legler, Jr., of Dayton, 
Ohio; Eighth Circuit, Bryce M. 
Fisher, of Cedar Rapids, 
Tenth Circuit, Payne H. Ratner, 
Jr., of Wichita, Kansas; Ninth and 
Tenth at large, Richard C. Diblee, 
of Salt Lake City, Utah. 


the following: 


Iowa; 


Directors’ Meeting 


Following the election of officers, the 
Chairman-elect announced the ap- 
pointment of the following Direc- 
tors to serve during 1957: William 
Reece Smith, Jr., Tampa, Florida, 
Personnel Director; Gibson Gayle, 
Jr., Houston, Texas, Information 
Director; Calvin H. Udall, Phoenix, 
Arizona, Services Director; and A. D. 
Van Meter, Jr., Springfield, Illinois, 
Professional Director. 

A meeting of the Directors will 
be held November 2-4, 1956, at the 
Hotel Commodore in New York 


City, with primary emphasis placed 
on committee plans for the ensuing 
year and for the Annual Meeting, 
which will be held July 13-15, in 
July 24-30, in 


New York, and 


London. 

The Mid-Year Meeting of the Ex- 
ecutive Council in conjunction with 
the General Session of the Confer- 
ence will be held at the Edgewater 
Beach Hotel in Chicago, Illinois, 
February 15-17, 1957. 


Plans for 1957 


Full Conference support of the Jen- 
kins-Keogh Bills and similar legis- 
lation to provide retirement benefits 
for the self-employed has been 
pledged by the new officers, and bi- 
partisan campaign committees con- 
sisting of a Republican and a Dem- 
ocrat in each circuit will co-ordinate 
J.B.C. interest, publicity and sup- 
port for the campaign to be con- 
with the 
American Bar Association’s Commit- 
tee on Retirement Benefits. 

All members of the Conference 


ducted in co-operation 


who are interested in assisting in 
this particular phase of activity are 
requested to so advise the Chairman- 
elect. 


Award of Merit 


The Chairman of the Conference 
Committee on Awards of Merit for 
State and Local Units, Vernon T. 
Reece, of 


Denver, Colorado, re- 





Harold W. Tobin (center) of San Franc 


ceived application for awards sub- 
mitted by both state and local or- 
ganizations. After extended deliber- 
ation, this Committee selected the 
applications of the Connecticut State 
Junior Bar and the Waco, Texas, 
Junior Bar as the winners of Awards 
of Merit for the outstanding state 
and local units during the year 1955- 
1956. 


corded to the Junior Bar Section of 


Honorable mention was ac- 


the Bar Association of the District 
of Columbia and the Philadelphia 
Junior Bar. Vice Chairman-elect 
Bert H. Early presented the award to 
the Connecticut State Junior Bar 
on October 23, 1956, at Hartford, 


Connecticut. 


Storey Elected 
Section Delegate 


At the Second General Session of 
the Conference on August 25, 1956, 
Robert G. Storey, Jr., was elected to 
represent the Conference as Section 
Delegate to the American Bar Asso- 
ciation House of Delegates to suc- 
ceed Stanley B. Balbach. Mr. Storey 
will serve until the next Annual 
Meeting. 


Personal Finance Argument 


Four outstanding members of the 
Junior Bar Conference appeared be- 
fore the Appellate Court of the State 
of Franklin, sitting in the Terrace 
Room of the Baker Hotel on Au- 
gust 27, 1956, to argue a stated case 
on the question “Does the purchase 
of a conditional sales contract by a 


isco, California, and E. Lawrence White 


(left) of Spokane, Washington, the winning team in the annual argument spon- 
sored by the Conference on Personal Finance Law, receive an honorium from 
the Treasurer of the Conference, Jackson R. Collins, of New York. 
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finance company become a loan be- 
cause the finance company partici- 
pates in the making of the con- 
tract?” The decision of the distin- 
quished court, consisting of J. E. 
Hickman, Chief Justice of the Su- 
preme Court of Texas, as Presiding 
Judge, and Dean Robert G. Storey, 
of the Southern Methodist Univer- 
sity School of Law, and Eugene C. 
Gerhart, of Binghamton, New York, 


found in favor of the defendant, 
whose counsel were Harold W. To- 


bin, of San Francisco, California, 
and E. Lawrence White, of Spokane, 
Washington. Capable arguments 
were presented to the court by coun- 
sel for the plaintiff William J. Fuchs, 
of Philadeiphia, Pennsylvania, and 
Donald Maroldy, of New York City. 
For the second successive year, the 
Conference co-operated in an exper- 








Tax Notes 








® Prepared by Committee on Publications, Section of Taxation, George D. Web- 
ster, Chairman; John S. Nolan, Vice Chairman. 





Dual Purpose Charitable Organizations 
by Andrew B. Young, Philadelphia, Pennsylvania 


= It might seem that so long as an 
organization does only that which 
the Internal Revenue Code permits 
exempt organizations to do, there 
would be no adverse federal income 
tax consequences affecting the or- 
ganization and _its 
However, such is not the situation. 

Section 501(c) of the 1954 Inter- 
nal Revenue Code in enumerating 
organizations that are exempt from 
taxation conditions these exemp- 


contributors. 


tions upon the organization being 
“operated exclusively” for certain 
designated purposes. This group in- 
cludes title holding companies, 
501(c)(2), religious and charitable 
organizations, 501(c)(3), social wel- 
fare organizations, 501 (c) (4), social 
clubs, 501(c)(7), fraternal benefit 
organizations, 501(c)(8), and cer- 
tain cemetery companies, 501(c) 
(13). The tentative Regulations ap- 
plying to Subchapter F of Chapter | 
of the 1954 Code (principally Reg. 
1.501(c)(3)-1(a)(2) interpret the ad- 
verb “exclusively” as being of the 
same character as “principal”, “pri- 
mary”, “predominant”, and “sub- 
stantial” and suggest that the exist- 
ence of “incidental”, “secondary”, 
“subservient”, or “less than substan- 
tial” activities will not deprive an 
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organization of the exclusive charac- 
ter of operation that is a condition 
precedent to exempt status. It has 
been suggested that the Regulations 
(which have substantial authority 
in decided cases) might more accu- 
rately state that “exclusively” means 
“almost exclusively”. On the face of 
it, the Regulations would appear to 
indicate a liberal attitude on the 
part of the Government. Unfortu- 
nately, there are some indications to 
the contrary. 

In a recent case, Allgemeiner Ar- 
beiter T.C._No. 47 
(1955) (on appeal to the Third 
Circuit), an organization of more 
than a thousand members main- 
tained (at a cost for 1948 of more 
than $33,000) facilities including a 
club room, bowling alleys, and other 
social and recreational facilities— 
all admittedly within the scope of 
what is now Section 501(c)(7)—which 
were availed of by all members. 
About 60 per cent of the members 
were entitled to sickness and death 
benefits of the maximum value of 
$540 and $225 respectively which 
were administered under a beneficial 
account that was segregated. This 
activity is normally exempt under 
Section 501 (c)(12) of the 1954 Code. 


Verein, 25 


iment to show that full press photog- 
raphy coverage can be permitted in 
a courtroom without disturbance to 
the court, the participants or the 
250 spectators, and over 300 photo- 
graphs were taken during this argu- 
ment, which was the tenth in the se- 
ries begun in 1947. Following the 
decision of the Court, a reception 
was tendered in honor of the judges 
and participants. 


The total payments out of this ac- 
count were $3,990 in 1948, and pay- 
ments into it were $7,388. The Tax 
Court admitted that the two activi- 
ties treated separately were exempt 
but held that the organization was 
not operated exclusively for pleas- 
ure, recreation and _ other non- 
profitable purposes and thus was not 
an exempt social club, and the in- 
come from social activities did not fit 
into the pattern of gross income nec- 
essary for exempt benevolent insur- 
ance associations. Substantially the 
same result was reached this year by 
the Third Circuit in its per curiam 
afirmance (228 F. 2d 906) of the Tax 
Court’s decision in Allied Trades 
Club, Inc., 23 T.C. 1017 (1955), 
where an admittedly social organiza- 
tion “operates a small 
death benefit fund which was com- 
menced by a transfer of $500 from 
its general funds and for which a 


members’ 


fourth of dues paid is set aside.” 
The organization was held not to 
be operated exclusively for pleasure, 
recreation, etc. The tentative Regu- 
lations to the contrary notwithstand- 
ing, the suspicion persists that ex- 
clusively may not mean “almost 
exclusively”’. 
The problem becomes _particu- 
larly acute where the organization is 
trying to meet the elusive test that 
separates organizations of a char- 
itable (i.e., religious, educational, 
etc.) character under Section 501 
(c) (3) from those of a social welfare 
character which are covered by Sec- 
tion 501(c)(4). Both 
employ the phrase “operated ex- 
clusively” so that the affected organ- 


subsections 


izations are vulnerable under the 
doctrine of the Allgemeiner Arbei- 
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ter Verein and Allied Trades Club, 
Inc., cases. In addition, contribu- 
tors to the organizations are in- 
volved since contributions to social 
welfare organizations under Section 
501(c)(4) are not deductible char- 
itable contributions under Section 
170 of the Code, while those to char- 
itable organizations under Section 
501 (c) (3) are income tax deduct- 
ible. An attempt to draw a line of 
practical application between these 
two types of organizations is beyond 
the scope of this note; suffice it to 
say that the commendable attempt 
of the tentative Regulations, 1.501 
(c) (3)-1(c) and 1.501 (c) (4) -1), to 
draw a line that is administrable has 
evoked comment to the general ef- 
fect that the more that is said, the 
worse it gets. It is fair to observe 
that the courts have had as much 
trouble in drawing the line as has 
the Service and the Treasury. 

The impact of the dual purpose 
exempt organization issue upon the 
issue of deductible contributions to 
exempt organizations was empha- 
sized by a recent Revenue Ruling, 
Rev. Rul. 56-329, 29 I.R.B. 12, which 
held that contributions to a fraternal 
organization for erecting a_build- 
ing to be used both for charitable 
and fraternal purposes are not de- 
ductible (as the facilities were not 
to be used “exclusively” for char- 
itable purposes). The ruling recog- 
nized the validity of a prior ruling, 
Rev. Rul. 54-243, 1954-1 C.B. 92, 
holding that contributions to a sep- 
arate fund maintained by a fraternal 
organization, the fund to be used 
for charitable, etc., purposes, may 
give rise to a deduction. The em- 
phasis upon form versus substance 
that is observable in all these cases 
is an interesting variation of the 
usual pattern. 

A variation of the dual purpose 
organization problem is to be found 
in cases where there is a change in 
purpose or in method of operation 
that removes an organization from 
the application of one paragraph of 
Section 501 (c) to another or else 
from an exempt status to a non-€x- 
empt status. The latter change, nat- 
urally, has serious tax consequences, 


but even the former may, as in the 
cases where the change is from a 
501 (c) (3) organization (charities) 
to a 501 (c) (4) organization (social 
welfare organizations), since con- 
tributions to the former are deduct- 
ible contributions, while those to the 
latter are not. What is particularly 
frustrating to the Government is 
that the contribution may be made 
when the organization is operating 
in good faith as a charity under Sec- 
tion 501 (c) (3) and the change in 
purpose or in method of operation 
may occur in a later year.! The thin 
line between the (c) (3) and (c) (4) 
organizations makes this problem all 
the more difficult to solve equitably. 
It is one of the factors behind the 
Service's policy, Rev. Rul. 54-164, 
1954-1 C.B. 88, of refusing to rule 
upon newly organized organizations 
until operating results for twelve 
months are available and submitted, 
but it should be observed that no 
specific lapse of time can effectively 
solve this type of problem. Abuses 
have arisen in cases of organizations 
that have been in existence for 
years and this circumstance does not 
justify the 


Service's “one-year 


policy’’.? 

Dual purpose organization and 
the doctrine of ‘“exclusiveness” has 
been resorted to by the Government 
in recent years in a completely dif. 
ferent posture in order to meet what 
the Government considers abuses. In 
many cases of “lease-backs’” or in 
other transactions involving substan- 
tial amounts of “unrelated business 
income” (which is taxed at ordinary 
rates by Sections 511-514) and par- 
ticularly where the otherwise exempt 
organization is acquiring property 
or a business for a “full” price or 
from a promoter or affiliated per- 
son, the Government has taken the 
position that the organization is no 
longer being “organized and oper- 
ated exclusively for religious, char- 
itable . purposes’. Provisions in 
the tentative Regulations suggest 
that the Government may apply a 
relative income test in determining 
exclusiveness. In at least one case, 
still in the administrative stage, the 
Service has taken the position that 


Tax Notes 


where an otherwise clearly exempt 
publicly supported organization de- 
rives a large part of its gross receipts 
(though—due to allowable deduc- 
tions—a small part of its net re- 
ceipts) from so-called “business 
leases” (as defined by Section 514), 
the organization loses its exempt sta- 
tus, and contributions to it will not 
be deductible charitable contribu- 
tions. If this position prevails, the 
unrelated business income _provi- 
sions of the Code become surplusage. 
What is the lesson to be learned 
from these trends? Legislation may 
be in order to change the results in 
the Allgemeiner Arbeiter Verein 
and Allied Trades Club, Inc. cases, 
and legislation of limited applica- 
tion to cure the situation was intro- 
duced in the Congress in 1956, too 
late for serious consideration. Mean- 
while, an attorney should seriously 
consider a separation into com- 
pletely separate organizations of ac- 
tivities that tend to come within dif 
ferent paragraphs of Section 501 (c) 
of the Code. The operation of activ- 
ities that come under any paragraph 
of Section 501 (c) in a separate or- 
ganization with non-exempt activi- 
ties in a different organization would 
appear to be a necessity. Until the 
courts can dispose of the Govern- 
ment’s position on the unrelated in- 
come situation, the use of a separate 
organization to conduct unrelated 
business would seem to be prudent. 
Where charitable deductions are 
important, the poorly defined line 
between Section 501 (c) (3) and 501 
(c) (4) organizations must be scru- 
pulously observed, and it goes with- 
out saying that attempts to “cover 
too much ground” in a charter or 
deed of trust can create serious dif- 
ficulties in the securing of an ex- 
emption ruling that is so important 
to organizations seeking contribu- 
tions from the public. The view is 
widely held that the problem of dis- 
tinguishing between these two types 
of organizations can be successfully 
resolved only by legislation. 





1. See infra. 

2. Of course, in a subsequent year a donee 
organization may not be concerned with tax 
exemption since it has no income. This would 
seem to be a loophole in the present law 
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® The State Bar of South Dakota 
held its Silver Jubilee Meeting at 
Sioux Falls on September 6-8. Presi- 
dent M. Q. Sharpe, of Kennebec, pre- 
sided over this well attended meet- 
ing. In his annual address presented 
before the general assembly he told 
of the progress and of the future ob- 
jectives of the Association. 

The new officers are Herbert B. 
Rudolph, of Pierre, Justice of the 
Supreme Court of South Dakota, 
President; and Wallacc A. McCullen, 
of Rapid City, Vice Presilent. Leo D. 
Heck, of Pierre, was re-elected Sec- 
retary- Treasurer. 

Newly elected members of the 
Board of Bar Commissioners are 
John A. Engel, of Avon; Blaine Si- 
mons, of Sioux Falls; William R. 
McCann, of Brookings; Harry T. 
Fuller, of Mitchell; Frank S. Tait, of 
Milbank; Clair B. Ledbetter, of Pi- 
erre; Charles H. Whiting, of Rapid 
City; Harry R. Stephens, of Belle 
Fourche; John P. Sauer, of Huron; 
Lyman A. Melby, of Faulkton; Mar- 
vin S. Talbott, of Winner; Ronald R. 
Johnson, of Lemmon; Mose S. Lin- 
dau, of Aberdeen; Wallace A. Mc- 
Cullen, of Rapid City, and John 
Zimmer, of Marion. 

Dwight Campbell, of Aberdeen, 
was re-elected Association Delegate 
to the House of Delegates of the 
American Bar Association. 

The South Dakota State Judges’ 
Association met on September 6, 
with President Alex Rentto, of Pi- 
erre, Justice of the Supreme Court, 
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presiding. Judge Rentto was re- 
elected President and Judge Eugene 
Christol, of Rapid City, was elected 


Secretary-Treasurer. T. M. Bailey, Jr., 


Chairman of the State Bar Public In- 
formation Committee, discussed a 
proposed jury pamphlet being pre- 
pared for distribution to the public. 
Following an appropriate address 
by President Sharpe, a goodly num- 
ber of 50-year practitioners were hon- 
ored by a special ceremony at which 
they were presented with gold lapel 
buttons commemorating their “Half 
Century of Service’. These “elder 
statesmen of the law” were Oliver H. 
Ames, of Clark; Virgil D. Boyles, of 
Yankton; Andrew Bogue, of Parker; 
Roy T. Bull, of Redfield; A. O. 
Bunde, of Sisseton; P. M. Burns, of 
Timber Lake; James Byrnes, of Hu- 
ron; C. C. Caldwell, of Sioux Falls; 
C. M. Carroll, of Miller; A. A. Cham- 
berlain, of Huron; Irwin A. Church- 
ill, of Huron; M. E. Culhane, of 
Minneapolis, Minnesota; Alden Cut- 
ler, of Wessington Springs; George 
Fletcher, of Aberdeen; J. F. Frame, 
of Burke; W. W. French, of Yankton; 
A. K. Gardner, of Huron; Frank 
Gladstone, of Lemmon; Sioux K. 
Grigsby, of Sioux Falls; George P. 
Hall, of Brookings; Herbert Hitch- 
cock, of Mitchell; G. G. Lasell, of 
Sisseton; T. J. Law, of Clear Lake; 
J. G. McFarland, of Watertown; W. 
B. Mallory, of Canton; Thomas 
Mani, of Milbank; Glenn W. Mar- 
tens, of Pierre; John T. Medin, 
of Sioux Falls; Frank Mitchell, of 
Pierre; C. E. Noel, of Highmore; 
Frank Scoblic, of Tyndall; M. H. 
Quimby, of Onida; Chester K. Sny- 
der, of Watertown; W. W. Soule, of 
Rapid City; C. D. Sterling, of Red- 
field; Tore Telgen, of Sioux Falls; 
William Williamson, of Rapid City, 
and Albert E. Yager, of Lemmon. 
This impressive scene was preserved 
by photographs of the ceremony. 


Two visiting state bar presidents, 
R. R. Bateson, of Eldora, Iowa, and 
Wilber S. Aten, of Holdrege, Ne- 
braska, were among the interested 
spectators at this ceremony. Each ex- 
pressed himself as being so impressed 
that he desired his association to en- 
gage in a similar ceremony honoring 
the 50-year practitioners of his own 
state. 

The State Bar of South Dakota has 
done much pro bono publico dur- 
ing the past year. For many months 
the John Marshall film distributed 
by the du Pont Company was cir- 
culated throughout the state; the 
Committee on Local Bar Associa- 
tions was very active and succeeded 
in revitalizing and reorganizing lo- 
cal associations in all of the Ju- 
dicial Circuits of the state; the 
Medico-Legal Committee, in collab- 
oration with the State Medical Asso- 
ciation, has arranged for a joint sym- 
posium to be held at Huron in 
November, where common _prob- 
lems concerning procedure in per- 
sonal injury cases will be discussed 
and the possibility of an inter-pro- 
fessional code explored; the Com- 
mittee on Public Information has 
prepared and distributed pamphlets 
to the public on various legal mat- 
ters of general interest; more 
impetus has been given to the Jun- 
ior Bar Section and more visits have 
been made by the officers of this 
association to the annual meetings 
and institutes of the Bars of sur- 
rounding states. 

An excellent institute on federal 
taxation was presented under the aus- 
pices of the American Law Institute 
and the American Bar Association. 
The lecturers were Flavel A. Wright, 
of Lincoln, Nebraska, and Hale Mc- 
Cown, of Beatrice, Nebraska. 

Dr. Kenneth McFarland, of To- 
peka, Kansas, gave the address before 
the annual banquet, upon a most in- 
teresting subject, “Ropes of Gold”. 


——o— 

* A rather unusual and interesting 
story is found in the annual address 
of Francis H. Inge, of Birmingham, 
retiring President of the Alabama 
State Bar, delivered at its 79th An- 
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nual Meeting recently held at Bir- 
mingham. He spoke of a number of 
the activities and accomplishments 
of the Alabama State Bar, including 
what probably was its most note- 
worthy achievement of the year— 
the defeat of certain bills introduced 
in the state legislature by a disbarred 
lawyer with strong political connec- 
tions, which would have stripped 
the Alabama State Bar of its disci- 
plinary powers and provided for 
trial by jury of a lawyer charged 
with malconduct; the work of the 
state Judiciary Advisory Council and 
Commission for Judicial Reform, 
which is expected to report its find- 
ings and recommendations for im- 
proving the rules of procedure dur- 
ing the current year; and the re- 
markable Junior Bar Section, which 
made much progress toward the es- 
tablishment of legal aid centers and 
whose drive for members in the 
American Bar Association was most 
successful. The Junior Bar Section 
also was instrumental in arranging 
for some eighteen lecturers, not fac- 
ulty members, to lecture on their 
specialties before the University of 
Alabama Law School, and in taking 
the entire senior class from Tusca- 
loosa to Montgomery where it was 
presented to the Supreme Court of 
Alabama and heard the arguments 
of a case on appeal to the Court. 
President Inge expressed the hope 
that the new administration would 
create an effective Public Relations 
Committee, which he felt could aid 
substantially in eliminating false and 
harmful impressions of both lawyers 


and the administration of justice, 
and to build respect for law and en- 
list support for our judicial institu- 
tions. He warned that such a com- 
mittee should conduct its activities 
with great caution and always in a 


dignified and tasteful manner; and 
further warned that a public rela- 
tions program could not be substi- 
tuted for an earned respect for 
courts, lawyers and the administra- 
tion of justice, saying that in the fi- 
nal analysis such respect can only be 
obtained and preserved by the day- 
faithful, 


courageous and conscientious con- 


to-day honest, dignified, 
duct of individual lawyers in deal- 
ing with their clients and as a result 
of their exhibiting a strong respon- 
sibility for leadership in public af- 
fairs. 

The current officers of the Ala- 
bama State Bar are John D. Higgins, 
President; B. E. 
Jones, of Evergreen, and John D. 
McQueen, Jr., of Tuscaloosa, Vice 
Presidents. John B. Scott, of Mont- 
gomery, is Secretary, and Jack Cren- 
shaw, also of Montgomery, Proctor. 
New members of the Board of Com- 
missioners are Hugh Merrill, of An- 
niston; Robert M. MacLaurin, of 
Jasper; Elwood Rutledge, of Haley- 
ville, and Murray Battles, of Cull- 
man. Retiring President Inge is the 


of Birmingham, 


Association Delegate to the House 
of Delegates of the American Bar 
Association. 


Walter F. 
BALL 


® The West Virginia Bar Associa 
tion held its 70th Annual Meeting at 
White Sulphur Springs on August 
30-September 1. President John D. 
Phillips, of Wheeling, presided. 
The new President is Walter F. 
Ball, of New Martinsville. Vice Pres- 
idents are Thomas A. Goodwin, 
of Wheeling; James T. Dailey, Jr., of 
Kingwood; John B. Breckinridge, 
of Summersville; Harry Sherr, Jr., of 
Huntington; Owen R. Griffith, Jr., 
of Princeton, and William E. Moh- 
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ler, of Charleston. J. Ross Hunter, 
Jr., of Charleston, is Executive Sec- 
retary- Treasurer. 

New members of the Executive 
Council are Hawthorne ID. Battle, of 
Charleston; C. H. Hardesty, Jr., of 
Fairmont; Stanley C. Higgins, Jr., 
of Fayetteville; W. Paul McWhor- 
ter, of Clarksburg; Clarence E. Mar- 
tin, Jr., of Martinsburg, and John 
D. Phillips, of Wheeling. 

President Phillips in his annual 
address reviewed the activities of the 
Association and urged that they be 
The subject of “Due 
Progress of Law’ was discussed by 
Robert L. Hogg, of New York City. 
He showed the elasticity of the law 


expanded. 


by referring to its adaptation to 
meet new economic conditions aris- 
ing from such matters as the subter- 
ranean storage of natural gas, the 
automobile and aviation industries, 
atomic energy and life insurance. 
C. Howard Hardesty, Jr., of Fair- 
mont, delivered a paper on “Injunc- 
tive Procedures in Labor Disputes 
in West Virginia”, which was fol- 
lowed by an open discussion. 

Dr. Perry Epler Gresham, of Beth- 
any, West Virginia, President of 
Bethany College, delivered an ad- 
dress at the annual banquet. His 
topic was “Proud Heritage” and he 
showed the effect of many famous 
personalities which have influenced 
the history of West Virginia. In- 
cluded were generals, politicians, 
artists ranging 
from the time of George Washing- 
ton to that of Eleanor Steber. 


businessmen and 


* 

# The Maine State Bar Association 
held its annual meeting at Rockland 
on August 28-30. President Robert 
B. Dow, of Norway, presided. The 
meeting was well attended, as 200 
registered of a total membership of 
some 700. 

The new President is George D. 
Varney, of Kittery. Vice Presidents 
are: Herbert E. Locke, of Augusta; 
William S. Silsby, of Ellsworth, and 
John P. Carey, of Bath. Sanford L. 
Fogg, of Augusta, was re-elected Sec- 
retary-Treasurer. The new Execu- 
tive Committee is comprised of 
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George D. Varney, Herbert E. Locke 
and John P. Carey, ex officio; Har- 
old M. Hayes, of Dover-Foxcroft; 
William B. Mahoney, of Portland; 
Frank F. Harding, of Rockiand, and 
Edward N. Merrill, II, of Skowhe- 
gan. The Association delegate to the 
House of Delegates of the American 
Bar Association is Robinson Verrill, 
of Portland. 

Two panels were presented before 
the meeting. The first was on “Fed- 
eral Practice and Procedure’, with 
Maurice Cox, of Portland, the Clerk 
of the United States District Court, 
presiding. Panel members were Pe- 
ter Mills, of Farmington, United 
States District Attorney; Charles A. 
Pomeroy, of Portland, Referee in 
sankruptcy, and Ballard F. Keith, 
of Bangor, United States Commis- 


sioner. The other panel covered 
“Small Law Office Management”, 
with Simon Spill, of Biddeford, 


presiding. James H. Titcomb of 
Sanford, and Franklin G. Hinck- 
ley, of Portland, were the panel 
members. 

Eight “elder statesmen” of the law 
who had commenced their fiftieth 
year in the practice since the last an- 
nual meeting were Charles T. Smal- 
ley, of Rockland; Louis B. Lausier, 
of Biddeford; Oscar H. Dunbar, of 
Machins; Frederick E. Doyle, of Mil- 
linocket; Clement F. 
Brunswick; Edward F. 


Robinson, of 
Merrill, of 
Peabody, of 
Walker, of 
Portland. The Association adopted 


Skowhegan; Henry A. 
Portland, and Leon V. 


a resolution honoring these fifty- 
year practitioners and certificates at- 
testing their status were awarded. 
Henry A. Peabody, of Portland, 
the Cumberland County Register of 
Probate, addressed the meeting on 
the subject of “Probate Account- 
ing’. Francis W. Sullivan, of Port- 
land, Justice of the Maine Superior 
Court, gave an address on “Pleading 
and Practice’, followed by a ques- 
tion-and-answer period. 
Raymond H. Trott, of 
dence, Rhode Island, was a featured 


Provi- 


speaker before the meeting. His 
topic was “The Economy of New 


England”. 
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® The Indiana State Bar Association 
held its 60th Annual Meeting at 
French Lick on August 16-18. Presi- 
dent Thomas M. Scanlon presided 
over this busy meeting. Four hun- 
dred and thirty-five members attend- 
ed. 

New officers are Charles C. Fox, of 
Jeffersonville, President, and Benton 
E. Gates, of Columbia City, Presi- 
dent-Elect. Arthur H. Gemmer, of 
Indianapolis, was re-elected Secre- 
tary-Treasurer. Newton M. Goudy, 
of Indianapolis, was reappointed Ex- 
ecutive Secretary. Elected members 
of the Board of Managers are George 
F. Stevens, of Plymouth; Max C. Pe- 
terson, of Hartford City; Gordon G. 
Bemmer, of Crawfordsville; LeRoy 
Baker, of Bloomington; Verne S. 
McClellan, of Mount Vernon; and 
Thomas C. Bigley, of Columbus. 

New officers of the Young Lawyers 
Association are C. Severin Busch- 
mann, Jr., of Indianapolis, State 
Chairman; Edward P. Elsner, Jr., of 
Seymour, Vice Chairman, and Thom- 
as L. Murray, of South Bend, Secre- 
tary. 

The House of Delegates of this As- 
sociation, with William T. Fitzger- 
ald, Chairman, presiding, took ac- 
tion upon a number of committee 
reports. Among these was its approv- 
al of a recommendation that the In- 
diana justice of the peace fee system 
in both civil and criminal cases be 
abolished; that justices of the peace 
be placed upon a salary basis; and 
that they be deprived of the power to 
perform the marriage ceremony. An 
important resolution adopted was 
that authorizing the Committee on 
Improvement of Civil Practice to re- 
quest the Supreme Court of Indiana 
to appoint an advisory committee to 
study and recommend revised rules 
of civil procedure. 


The newly formed Patent Law Sec- 
tion, with Chairman Maurice A. 
Weikart, of Fort Wayne, presiding, 
heard an address by Leo P. McCann, 
of the Board of Appeals of the Unit- 
ed States Patent Office, Washington, 
D. C. His subject was “Appeals in 
the Patent Office”. 

Membership in The Indiana State 
Bar Association continues to grow, 
being 2,628 as of July 15. 

Two excellent legal institutes were 
presented, and, despite perfect 
weather, outranked the French Lick 
golf courses in popularity. A panel of 
three tax experts discussed recent de- 
velopments in the tax field. Chair- 
man of the panel was Lester M. Pon- 
der, of Indianapolis; participating 
panel members were James M. Bar- 
rett, Jr., of Fort Wayne, Robert R. 
Girk, of Indianapolis, and James F. 
Thornburg, of South Bend. A work- 
shop on evidence was held. Professor 
Austin B. Clifford, of Indiana Uni- 
versity, discussed the borderline of 
hearsay; and Frederick P. Bamberger, 
of Evansville, presented a synopsis 
of the rules of evidence as interpreted 
by the Indiana courts. 

At the annual banquet a reproduc- 
tion of the menu used at the first an- 
nual banquet of the Association in 
1897 was placed on each table. Sev- 
eral members of The Chicago Bar 
Association Committee on Entertain- 
ment regaled the diners with paro- 
dies in song and verse, and continued 
with musical selections during the 
open house held by retiring Presi- 
dent Scanlon and incoming President 
Fox. 

The 1957 annual meeting of The 
Indiana State Bar Association will be 
held on September 19-21 at French 
Lick. 


® The State Bar Association of 
North Dakota held its 56th Annual 
Meeting at Minot on August 9-11. 

President Norman G. Tenneson, 
of Fargo, presided over this well at- 
tended meeting. 

New officers are Floyd B. Sperry, 
of Golden Valley, President; John 
Hjellum, of Jamestown, Vice Presi- 
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dent, and Elver T. Pearson, of Bis- 
marck, Secretary-Treasurer. Lynn G. 
Grimson, of Grafton, was reappoint- 
ed Executive Director. 

Newly elected members of the 
Executive Committee are President 
Sperry, Retiring President Tenne- 
son, Vice President Hjellum, Joseph 
C. McIntee, of Towner, William S. 
Murray, of Bismarck, and M. S. 
Byrne, of Bowman. Vernon M. John- 
son, of Wahpeton, was re-elected 
Delegate to the House of Delegates 
of the American Bar Association. 

Eight section meetings, which in- 
cluded panel discussions and how-to- 


do-it demonstrations, made up the 
educational sessions of the meeting. 

A special ceremony was held and 
certificates presented to each of ten 
members who have commenced their 
fiftieth year in the practice of law. 

Featured speakers were Harold R. 
Medina, Judge of the United States 
Court of Appeals for the Second Cir- 
cuit, who told members attending 
the Annual Banquet about the prob- 
lems of the communist trial over 
which he presided, and Barnabas F. 
Sears, of Chicago, who addressed the 
meeting on “Judicial Reform -To 
day’s Challenge to the Bar”. 


Bread-and-Butter Materials 


= It is our purpose to notice in this section of this department bread-and-butter 
articles and other materials (found in bar association publications) which are of 
especial merit and are so general in their nature as to be helpful to our members 
everywhere in their daily work. To this end, we shall endeavor to examine as many 
of the bar association publications as possible; and also we shall welcome having 
our attention directed to any materials which meet such standards. 





Trial Briefs, edited by Gerald C. 
Snyder, of Waukegan, Illinois, for- 
mer Chairman of the Illinois State 
Bar Association Section on Civil 
Procedure. Issued 
monthly, with yearly Index contain- 
ing citations both to official state re- 
ports and to the North Eastern Re- 
porter. (Any issue will suffice as an 


Practice and 


example of all. Each issue averages 
8 pages.) Single copy: $1.00. Order 
from: Illinois State Bar Association, 
424 South Second Street, Springfield, 
Illinois. 

The first place winning entry of 
the Illinois State Bar Association in 
the 1956 Award of Merit competi 
tion of the American Bar Associa- 
tion contained the statement “We 
submit “Trial Briefs’ (Exhibit B) to 
be the finest section enterprise of 
any bar association in the United 
States.”” An examination of the four- 
teen issues published to date with 
their comprehensive index, demon- 
strates the justification for this high 
praise, and the real contribution 
made by Trial Briefs toward win- 
ning this high honor. 

Trial Briefs has to be seen to be 
believed. It is like no other legal 
publication we ever have seen. It is 


written in a breezy, often humorous, 
pungent style; presenting problems 
which parallel those actually faced 
by the lawyer in his daily practice, 
with mythical clients becoming in 
volved in seemingly impossible situ- 
ations, followed by remarkable solu- 
tions accomplished by ingenious 
trial procedures. Its unique style is 
coupled with a direct authority to 
support each solution so the reader 
is entertained and educated at the 
same time. 

Trial Briefs is the brain child of 
Gerald C. Snyder, of Waukegan, IIli- 
nois. As Chairman of the Section on 
Civil Practice and Procedure of the 
Illinois State Bar Association, Mr. 
Snyder wished to build his Section of 
one hundred twenty-five, to two 
hundred members. Thomas S. Ed- 
monds, of Chicago, then President 
of the Illinois State Bar Association, 
suggested that a newsletter might 
stimulate an increase in member- 
ship of the Section. Mr. Snyder con- 
ceived the idea of furnishing the 
trial lawyer with trial tips which 
would be valuable and of practical 
help by being usable in meeting the 


daily problems of his practice. By 
supplying 


information concerning 
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serious pitfalls facing the trial law- 
yer, by removing the camouflage 
from some difficult barriers he must 
hurdle, and by supplying a late au- 
thority on new or little known help- 
ful procedures, all in an interesting 
and readable fashion and in a pub- 
lication to be called “Trial Briefs’, 
he hoped to reach his goal of two 
hundred members. 

Paraphrasing Mr. Snyder's words: 
After deciding upon the content of 
Trial Briefs the next problem was 
how to make it readable and car- 
ry an impact. As no periodical in 
the legal field has gotten completely 
away from the Ivory Tower, perhaps 
Trial Briefs would be more readable 
if we did just that. 

As to emphasis or impact—the 
trial lawyer does not argue his case 
in a monotone. In defending, he 
says “The Plaintiff ran through a 
stop sign, going 90 miles an hour, 
and crashed into the side of our 
slowly moving truck!!” That em- 
phasis of the good trial lawyer is 
translated into writing by under- 
marks. 
Those are the only tools available to 


scoring and exclamation 
put emphasis and to supply gestures 
in writing. So Trial Briefs’ “unun- 
derstandable underscoring” (shown 
here as italics) is merely written 
emphasis and gestures. 

For the first issue, intensive re- 
search was conducted. Seventy-eight 
cases were read, analyzed and con- 
sidered, to secure the five used. The 
first issue of Trial Briefs was pre- 
pared and mailed to all members of 
the Illinois State Bar Association. 

Within a few days three thousand 
lawyers had registered in the Sec- 
tion. from 
throughout the state, enthusiastical- 
ly praising Trial Briefs and demand- 
ing that it be continued in its “sim- 


Letters poured in 


ple, friendly and easily digestible 
language” which is “practical, lucid 
More than one 
hundred enthusiastic letters were re- 
stating “the 
knowledge and pointers are invalu- 


and_ invaluable”. 


ceived, information, 
able”, “the ‘off the cuff’ discussion 
is the easiest method of digesting the 
important topics presented”, and 
that “it’s refreshing to have such 


November, 1956 + Vol. 42 1083 





iia 








Bar Activities 


extremely important legal problems 
presented with such marvelous legal 
insight and clarity in the friendly, 
yet impelling” words used in Trial 
Briefs. 

Trial judges from throughout the 
state wrote that they were most ap- 
preciative of Trial Briefs and were 
keeping back issues for ready refer- 
ence. Seven Appellate Court Jus- 
tices did likewise. Typical was this 
quotation from the letter of one 
Illinois Appellate Court Justice: 

When I first saw a copy of the publi- 
cation i was immediately impressed 
not only with its unique style but the 
most valuable matter contained there- 
in. Your Section is to be congratulat- 
ed upon the service it is rendering to 
both Bar and Bench. 

Finally, a Justice of the Supreme 
Court wrote: 

All of us on the Court will keep 
watching Trial Briefs. 

He added that Trial Briefs was 
an outstanding demonstration of 
how difficult legal problems could 
be made into interesting and even 
fascinating reading. 

It quickly became apparent that 
the impact and the large and im- 
portant circulation of Trial Briefs 
created a serious responsibility, so it 
was decided that as a matter of poli- 
cy which was and is strictly adhered 
to, Trial Briefs must never be used 
to serve an individual or partisan 
cause; and that any controversial 
matter, or any matter which might 
affect the administration of justice 
or the Association should be sub- 
mitted to the President, and to the 
member of the Board of Governors 
of the Association then assigned to 
the Civil Practice and Procedure 
Section, Owen Rall, of Chicago. 

What started out as a_ limited 
service to a few trial lawyers, has 
developed into an eagerly awaited 
monthly distribution to over four 
thousand (as of August 30, 1956) 
Illinois lawyers of clear solutions of 
real and often encountered prob- 
lems, supported by the most recent 
authority. In fact, frequently the au- 
thority is an opinion not yet pub- 
lished in the Illinois advance sheets. 
Trial Briefs is prepared for perma- 
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nent binding, with each issue con- 
taining some five actual problems 
and their solution supported by au- 
thority. 

The fact that the Bench reads 
Trial Briefs presents a further op- 
portunity for substantial service. 
Procedural situations which defeat 
substantial justice, and which other- 
wise might not be brought to the 
attention of the Supreme Court for 
years, are graphically presented in 
Trial Briefs in their most cogent 
light. This brings a bad situation 
to the immediate attention of the 
Supreme Court where it may be pos- 
sible to correct it by adoption of a 
court rule. Likewise, bar policies are 
set forth in the same _ interesting 
style, creating an impact far greater 
than a mere statement of the policy. 

Since the proof of the pudding is 
in the eating, and since your editor 
believes that there just is no other 
way to get the full flavor of Trial 
Briefs, three examples of problems 
and their solutions appearing there- 
in follow. 

Here’s how Trial Briefs states legal 
problems and their answers: 

From the February, 1956, issue, at 
pages 5-6: 

How TECHNICAL CAN You GET? 

If you are one of those easy-going 
fellows who thought there was no dif- 
ference between reviving a dormant 
judgment by scire facias and reviving 
it by action on the judgment, and 
were chided for your laxity by the first 
issue of TRIAL Briers (August, 1955), 
you can relax again. The Supreme 
Court has just dumped another useless 
technicality overboard. 

A glance at the August issue will 
refresh your recollection of the dra- 
matic story of Impecunious Joe, whose 
judgment creditor discovered, one day 
before the judgment attained the ripe 
old age of 20, that Joe was in the chips. 
On short notice, what to do to restore 
the manhood of the judgment and 
establish it as a lien on Joe’s newly 
acquired real estate? TRIAL BRIEFs, as 
in duty bound, warned that to be on 
the safe side you'd better file an action 
instead of an affidavit in sci. fa. pro- 
ceedings. Why? The Appellate Court 
for the First District had held that in 
sci fa. it is not the filing of the aff- 
davit nor the issuance of the writ that 
restores potency, but the entry of the 
judgment of revivor, and judgment of 
revivor after 20 years is too late; on 


the other hand, the filing of an action 

within 20 years would toll the statute. 

(Smith v. Carlson, 6 Ill. App. 2d 271, 

127 N.E. 2d 257) 

The last act of this drama, though, 
provides a happy ending for lawyers 
who don’t see any point in being tech- 
nical just for kicks. The Supreme 
Court granted leave to appeal, and, 
in a decision entered January 19, 1956 
(Smith v. Carlson), 8 Ill. 2d 74, 132 
N.E. 2d 513), reversed, per Mr. Justice 
Maxwell: 

“We see no reason why there should 
be any distinction between the two 
concurrent remedies for the revival of 
a judgment provided by our statute 
and we do not believe the Legislature 
intended any such distinction. 

The Legislature apparently regarded 

a scire facias proceeding and the civil 

action in lieu thereof as concurrent 

and identical remedies. .. . 

“If, as contended by appellee, the 
commencement of the scire facias pro- 
ceeding has no effect upon the run- 
ning of the statute, its entry upon the 
judgment docket of the original judg- 
ment would be a_ useless act. It 
would seem rather that the Legisla- 
ture intended this entry to be made 
as notice that the revival proceeding 
has been commenced and the running 
of the statute of limitations was sus- 
pended.” 

Supreme Court’s doing all right, 
don’t you think? But how do you sup- 
pose it achieves that impact without 
underscoring? 

From the April, 1956, issue at 
page 6: 

Wuat A HEADACHE! 

“Does TRIAL Briers have any sug- 
gestion that will help me with Can- 
tankerous Carl? He’s driving me 
nuts!” 

So George is worried again. He has 
a good Plaintiff's case. His opponent is 
aptly described as “tough” and will 
make you prove your name if he 
could possibly make that an issue in 
the case. 

“O.K., George, again let’s have the 
facts.” 

Facts: 

George filed the usual complaint 
alleging ownership of the offending 
car in the Defendant. 

Cantankerous Carl denied that own- 
ership. 

George didn’t notice this denial un- 
til just before trial. 

“I don’t have time to get proof 
from the Secretary of State.” 


Wuat To Do? 


Call the Defendant under Section 
60 (of the Ill. Civil Practice Act) and 
ask him if he has liability insurance 
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on this car that was involved in the 
accident. 

“Yes, and get thrown right out on 
my ear. Our Judge is death on that 
insurance stuff. He’d grant a Motion 
to withdraw a juror so quick it would 
make my head swim.” 

“Well, George, if you can with- 
stand the initial ire of His Honor, and 
get him to read Pheano v. Leisner, 
5 Ill. App. 2d 223, 125 N.E. 2d 301, 
you should be all right. The Court 
there states at 228: 

Testimony of liability insurance on 
an automobile is evidence of owner- 
ship and is therefore material, and 
in this case because of the pleadings 
denying ownership, plaintiff had a 
right to prove chat defendant had 
taken out a policy of insurance on 
the car as a circumstance tending to 
prove ownership, and the mere fact 
that such evidence might tend to 
prejudice the minds of the jury in 
arriving at a verdict is not sufficient 
ground for excluding it. (Empha- 
sis supplied) 

His Honor may very well see that 
Cantankerous Carl has had his come 
uppance and may stop plaguing his 
opponents and defend his cases upon 
the real issues. 


Here’s how Trial Briefs stimulates 
attendance at association meetings 
by rendering a real service in pub- 
licizing panel discussions of practice 
problems (at pages 6-8 of the same 
issue) : 


HuRRAH—HERE’s ACTION! 


In the February issue of TRIAL 
BrigFs we told you that Bob Bruns- 
man’s Section Committee on the Civil 
Practice Act and Rules was function- 
ing so as to give you up-to-the-minute 
data; and that questions about the 
New Act and Rules sent to Professor 
Edward W. Cleary at the University 
of Illinois College of Law, Urbana, 
would be answered. Now hear this: 

Don Dobbins writes from Cham- 
paign: (Statement of the problem— 
omitted.) 

And here’s the answer Don received 
from Ed Cleary: (Statement of the 
solution, with citations—omitted.) 


Do You Want More ANSWERS? 

O.K., you can have them! But you're 
going to have to go to the Annual 
Meeting, May 3, 1956 in Springfield. 
And boy will it be worth-while!! Here's 
the tentative program Bob Brunsman 


is lining up: 

Tim_E: 10:30 a.m. until Noon May 
3, 1956. 

Pace: Annual Meeting, Springfield, 
Illinois. 

PROGRAM—A new type Panel with 
Punch! 

An active Downstate Trial Judge. 

An active Chicago Trial Judge. 

An active Downstate Trial Attorney. 

An active Chicago Trial Attorney. 

And here’s the Punch. 

All questions sent to Professor Ed- 
ward W. Cleary, University of Illinois 
College of Law, Urbana, Illinois, be- 
fore May 1, 1956, will have been ana- 
lyzed and will be discussed. 

All written questions you give to 
the panel on May 3, 1956, will be 
analyzed and discussed. 

So brother, don’t miss it! 

Find out in advance the thinking 
of the Trial Judges and experienced 
Trial Counsel on these new problems 
created by the New Practice Act and 
Rules. Don’t wait until an Appellate 
Court slaps you down. Be in Spring- 
field at this important meeting at 
10:30 a.m., May 3, 1956. 


Here’s how Trial Briefs gets those 
up-to-the-minute decisions: 


ATTENTION, ALL JUDGES 
The Executive Committee of the 

Section on Civil Practice and Proce- 

dure is hopefully awaiting those de- 

cisions you are giving under the New 

Act and Rules. Tria Briers is fairly 

panting to pass along those pearls of 

wisdom. Will you send us any written 
decisions already rendered involving 
the New Act and Rules, today. 

That this publication fills a real 
need and has become a vital force in 
the life of the Illinois lawyer is at- 
tested by the wide and enthusiastic 
support and participation of lawyers, 
judges, bar association officers and 
professors who contribute suggestions 


Bar Activities 


and solutions of problems to the edi- 
tor and who prepare and participate 
in numerous panel discussions pre- 
sented before meetings of the Illinois 
State Bar Association. While he la- 
bors prodigiously upon Trial Briefs, 
Mr. Snyder states emphatically that 
the undertaking is just too much for 
any one man, and that the contribu- 
tions of others are both invaluable 
and indispensable to the success of 
the publication. 

Your editor has had a difficult time 
in deciding whether to classify this 
most useful aid to the busy practicing 
lawyer as “In the Public Service” or 
as “Bread-and-Butter Material”. It 
distinctly belongs in both categories. 

As a means of dramatizing and 
sustaining interest in bar activities, 
as a time- and labor-saving aid in 
keeping abreast of current problems 
and developments in the trial prac- 
tice field for both the office and the 
trial lawyer, and as a splendid con- 
tribution to the doing of speedy and 
more perfect justice, it is difficult to 
see how any bar association could do 
better than to follow the formula of 
Trial Briefs. It should be a powerful 
force to build membership and to 
ensure against loss of members for 
any bar association. 

The Illinois State Bar Association 
will be happy to have any other bar 
association which cares to do so, 
adopt (or adapt) and use the title, 
format and style of Trial Briefs with 
the hope that it may prove as invig- 
orating and beneficial a force in the 
affairs of such association as it has in 
those of the Illinois State Bar Asso- 
ciation. 





Editor’s Note: Should any of you, our readers, desire a copy of any bread-and- 
butter article or other material mentioned in this section of this department, please 
send your order with your check for the stated single copy price directly to the 
publication in which it appeared. Should that publication be unable to fill your 
order, if you will write to the Cromwell Library, American Bar Center, 1155 East 
60th Street, Chicago 37, Illinois, and state that such publication is unable to sup- 
ply a copy, enclosing your check for 25 cents per page (each listing shows the 
number of pages in the item) to cover costs of copying, handling and postage, the 
Cromwell Library will send you a reproduction of the item. 
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= The increasing complexity of state legislation has made it essential to provide 
technical assistance to legislators. The following article by the Director of the 
Department of Reference and Research, Nebraska Legislative Council, shows 


how one state has solved this problem. 





Assistance for the State Legislature 
by Jack W. Rodgers 


® Despite the contention often 
heard that the states have been al- 
most completely submerged under 
the expanding exercise of national 
power, they still remain vigorous 
partners in our federal system. The 
ultimate success of this federal sys- 
tem, moreover, will depend to a 
great extent on their continuing 
vigor and on their ability to meet 
the responsibilities imposed upon 
them by a complex and rapidly 
changing society. 

These responsibilities have grown 
tremendously during the past twen- 
ty-five years. Between 1942 and 1955, 
for example, total state expenditures 
increased 278 per cent, total state 
general revenue increased 216 per 
cent, and total state debt increased 
244 per cent.' In addition, the total 
state tax take in 1955 ($11.6 billion) 
was an all-time record bag for the 
annual state revenue hunt. These 
figures reflect the demands being 
made on the states for new services 
and for expanded and improved 
existing services. The state legisla- 
tures, which have the basic responsi- 
bility of translating these demands 
into workable public policies, have 
borne the brunt of this greater im- 
pact upon state government. 

Unfortunately, most state legisla- 
tures have long operated under out- 
moded forms and procedures, many 
of them constitutional 
vaults impervious to the demands of 


buried in 


changing conditions. While interest 
in legislative reform has quickened 
during the past few years,? not much 
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progress has been made to date in 
substantively revamping the legis- 
lative process. In one area, however, 
that of providing the legislatures 
with adequate staff assistance, much 
has been done to assist them in 
carrying their increased responsi- 
bilities. 

While staff aids of various types 
(bill-drafting, legislative reference, 
statute revision) have been avail- 
able to most state legislatures for 
many years, the major development 
in the area of providing legislative 
assistance and services has been the 
legislative council movement. The 
National Municipal League, in its 
first Model State Constitution in 
1921, recommended the _ establish- 
ment of state legislative councils to 
make studies of public problems dur- 
ing the interim between legislative 
sessions, and to draw up legislative 
programs for submission to the leg- 
islatures. In 1933 Kansas and Mich- 
igan became the first states to estab- 
lish legislative Today, 
legislative councils, or council-type 
agencies, are found in_ thirty-five 
states, and, significantly, twenty-five 
of these agencies have been created 
since 1943. 

The typical legislative council is 
composed of between twelve and 


councils. 


twenty senators and representatives. 
In a little less than one half of the 
states having councils the member- 
ship is divided equally between the 
two houses, while in the others there 
are generally more representatives 
than senators. In three states (Ne- 
braska, Oklahoma, South Dakota) 





all members of the legislature are 
members of the legislative council. 

In effect, a legislative council is a 
permanent joint interim committee 
of the legislature, employing a per- 
manent research staff, and existing 
for the primary purpose of conduct- 
ing continuous research into the 
problems of state government. In 
some states the council will also 
furnish other related services to the 
legislature, such as legislative ret- 
erence service, fiscal analysis, and 
bill-drafting. But whatever its re- 
sponsibilities, the legislative council's 
ultimate justification is to assist the 
legislature to meet the governmental 
challenges of the mid-twentieth cen- 
tury, to help in improving the final 
legislative product. The role of a 
typical legislative council can be il- 
lustrated with reference to the func- 
tioning of the Nebraska Legislative 
Council, one of the first ones to be 
established. 

The Nebraska Legislative Coun- 
cil was created in 1937 during the 
first session of the new unicameral 
legislature, partly in recognition of 
the basic need of the legislature for 
information upon which to meet its 
increasing problems, and in part to 
provide some leadership in the sub- 
mission of legislative programs. This 
was felt to be necessary because the 
new legislature was non-partisan. 

Originally the Council consisted 
of fifteen members of the legislature. 
The number was increased to six- 
teen in 1941, and in 1949 the law 
was amended to provide that all 
members of the legislature would be 
~t the same time members of the 
Legislative Council. This action was 
taken apparently as the result of the 
antagonisms expressed by some mem- 
bers toward the bills recommended 


1. Adapted from Compendium of State Gov- 
ernment Finances in 1955, Bureau of the Cen- 
sus, United States Department of Commerce, 
1955; and, State Government Finances, 1942- 
1954, Council of State Governments, Decem- 
ber, 1955 (mimeo). 

2. See, Our State Legislatures, Report of the 
Committee on Legislative Processes and Pro- 
cedures, The Council of State Governments, 
Revised Edition, 1948; American State Legisla- 
tures, Report of the Committee on American 
Legislatures, American Political Science Asso- 
ciation, New York: Thomas Y. Crowell Com- 
any, 1954; The New Jersey Commission on 

_ Procedure and Research, Report 
and Recommendations, 1954; The Legislative 
Process in Kentucky, Legislative Research 
Commission, Frankfort, 1955. 
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The Council is governed by an 
Executive Board of four members. 
At the beginning of each legislative 
session the legislature elects a chair- 
man and a vice chairman of the 
Board, and the Speaker and the 
chairman of the committee on com- 
mittees of the legislature are ex of- 
ficio members. The Board co-ordi- 
nates the work of the various Legis- 
lative Council committees between 
legislative sessions and is responsi- 
ble for the hiring of the permanent 
research staff. The Nebraska Legis- 
lative Council and its research de- 
partment provide five basic services 
to the legislature. These will be de- 
scribed briefly in turn. 

Research. The Ne- 
braska legislature, like those of thir- 
ty-three of the other states, meets 
biennially. 


1. Interim 


Unfortunately, govern- 
mental problems do not arise just 
every other year in January. There- 
fore, one of the principal functions 
of every legislative council is to con- 
duct continuous research into state 
governmental problems. Most of the 
studies assigned to the Nebraska Leg- 
islative Council result from legisla- 
tive resolutions, although others may 
be assigned by the Executive Board 
on its Own initiative. 

At the close of every session of the 
legislature, the Executive Board 
meets to appoint committees from 
among the membership of the Coun. 
cil (which, as has been seen, con- 
sists of all members of the legisla 
ture) to conduct the studies as 
signed. The 1955 legislature directed 
the Council to make eighteen differ 
ent studies, ranging from meat in- 
spection in the poultry industry and 
adoption procedures to underground 
water problems and salaries of state 
employees. Because of the number of 
studies it was necessary for some sen- 
ators to serve on as many as four 
study committees. 

The first step in making a study is 
for the research department to 
gather all the information pertain- 
ing to the particular subject, includ- 


ing usually the experiences of the 
other states, and to place it in the 
hands of the committee members. 
Public hearings will generally be 
held throughout the state, not for 
the purpose of acquiring technical 
or necessarily pertinent information, 
but to sound out public opinion and 
to give those interested in the prob 
lem under study an opportunity to 
express their ideas directly to the 
committee. It has been found that 
this public education function has 
worked very well in keeping the peo 
ple informed of current legislative 
research and state problems. 

The committee will, in addition 
to holding public hearings, meet in 
executive sessions with many pet 
sons directly familiar with the prob 
lem under study. Also, members of 
the various executive departments 
will oftentimes meet with the com- 
mittees studying matters within their 
competence, and out of these ses 
sions many valuable suggestions are 
made and information brought to 
light. 

After the study has been com 
pleted the committee meets in ex- 
ecutive session to draw up its final 
report, including any legislative rec- 
ommendations they may 
make. The Nebraska 
Council is one of the several which 


want to 


Legislative 


do come up with specific legislative 
recommendations. The reports are 
then printed and distributed. 

In November, prior to each legis 
lative session, the entire Council 
meets in Lincoln to hear and pass on 
the reports of each study committee. 
The Council can approve the report 
in its entirety, approve just parts of 
it, or reject it entirely. In a great ma- 
jority of instances the report is ap- 
proved without change. Undoubt- 
edly the principal reason for this 
unanimity is the fact that a vote in 
favor of a Council committee's rec- 
ommendation does not bind the sen- 
ator to support it when it appears in 
the legislature as a bill. 

Between _ the 


general Council 


meeting in November and the con- 
vening of the legislature in Janu- 
ary, the bill-drafter, who is employed 
by the Council, drafts all legislative 
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recommendations of the 
study committees into bill form. 
When the legislature meets the 
chairmen of the Legislative Council 
study some other 
member thereof, picks these bills up 
in the 


several 


committees, or 
research department for 
introduction. 

These recommendations, of 
course, are not always enacted into 
law. The same factors which influ- 
ence the fate of any bill work just 
as well on those bills resulting from 
a Council study. Few bills in any 
legislative body pass or fail to pass 
solely on their merits. Even so, it is 
felt that the mere fact that a study 
has been made, the issues pinpoint- 
ed and explained, and the matter 
brought before the public and aired 
contributes to a better and more 
complete understanding and aware- 
ness of alternative courses of action. 
Certainly nothing has been lost. 

Since the Council began to oper- 
ate in 1937, ninety-two major studies 
of state problems have been made 
covering almost every conceivable as 
pect of state government. This is ex: 
clusive of the eighteen studies being 
conducted at the present time for 
submission to the Legislative Council 
in November, 1956. 

2. Legislative Reference. The 
Council maintains a legislative ref- 
erence library of about 30,000 books, 
pamphlets, documents, and journals 
relating to all aspects of state and 
local government. This library is 
open to all public officials and to the 
general public. Through this library 
a general information service is ren- 
dered to the legislature and to any- 
one else desiring it. 

3. Bill-drafting. The bill-drafting 
service to the legislature is furnished 
by the Legislative Council beginning 
one month prior to each legislative 
session, for the drafting of Council 
bills, and throughout the session for 
the use of all the members of the 
legislature. The high level of the 
present bill-drafting service has con- 
tributed much to the quality of uni- 
cameral law-making. 

4. General Research. The research 
department of the Legislative Coun- 
cil is available to every member of 
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the legislature during sessions. He 
may want information pertaining to 
a bill he is introducing or to one 
coming up for a vote, and it is the 
responsibility of the research depart- 
ment to provide him with it. 

5. Fiscal Analysis. During each in- 
terim between legislative sessions the 
research department makes a study 
of the revenue and expenditures of 
the departments of state govern- 
ment, both for the benefit of the leg- 
islative budget committee and the 
individual members of the legisla- 
ture. Also, the assistant director of 
the Council serves as consultant and 
clerk to the budget committee dur- 
ing each legislative session. 

In addition to the above duties, 
the research department of the 
Council edits and publishes the Ne- 
braska Blue Book. This book con- 
tains information on the state and 
its government, and is widely dis- 
tributed to members of the legisla- 


ture, state officials, school libraries, 
and to the general public. 

The Legislative Council has the 
power to administer oaths, issue sub- 
poenas, and compel the attendance 
of witnesses and the production of 
papers, books, accounts and testi- 
mony. These powers have never had 
to be used. The Council has had 
nothing but the fullest co-operation 
and assistance of the public and the 
various departments and agencies of 
the government. 

The success of the Legislative 
Council in Nebraska depends ulti- 
mately upon the forty-three mem- 
bers of the legislature. They receive 
no extra compensation for their du- 
ties as members of the Council, be- 
ing reimbursed only for their actual 
expenses while attending Council 
meetings. During the interim _be- 
tween legislative sessions they may 
be asked to attend as many as ten 
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Airports: The Winter, 1956, 
issue of the Journal of Air Law and 
Commerce (Vol. 23, No. 1, price 
$1.75 per single issue, $6 per year’s 
subscription; address, for subscrip- 
tions: 1818 Hinman Avenue, Evans- 
ton, Illinois; for editorial comment, 
Professor Edward C. Sweeney, of 
Northwestern Law School at 1700 K 
St., N. W., Washington 6, D. C.) car- 
ries addresses made at a symposium 
held by the Civil Aeronautics Ad- 
ministration on the effect that jets 
will have on our airports. The lead 
article is by the late Charles J. Low- 
en, Administrator of the Civil Aero- 
nautics Administration. It states the 
fearful problems. Can routes be de- 
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vised to use jets down to a 600 to 800 
mile trip? Will manufacturers be 
able to reduce the external noise of 
jet engines by eighteen decibels? If 
so, the J-57 engine would be equal to 
the DC-6B in noise, not that that is 
quiet. Because of their external 
noise, even though they are quiet in- 
ternally, Idlewild recently refused to 
allow either the Boeing 707 proto- 
type or the British Comet III to land 
there. The Port Authority 
mented it had trouble enough from 
the noise of conventional piston en- 
gines (page 72). Can airports house 
needed jet fuel? One plane carries 
23,000 gallons, or two railroad tank 
cars. Can airports install water tanks, 
like the railroad? One jet may load 


com- 


meetings of their particular study 
committee, and some serve on sev- 
eral committees. The senators have 
carried out these additional duties 


with a high sense of responsibility, 
taking time off from their occupa- 
tions and interests at all times of the 
year to participate in these studies. 

The Legislative Council, in con 
clusion, is a legislative service agen- 
cy. It is not claimed that it has 
revolutionized the state government, 
but only that it has been of help in 
improving the legislative process. 
The ordinary legislator is not 
equipped to run down the techni- 
cal details of the great volume of 
proposed legislation facing him at 
every session, nor to study carefully 
the broad governmental problems as 
they arise. The Legislative Council 
and its research staff merely make it 
possible for him to do both so that 
his final decisions can be based on 
impartial information. 


as much as 4800 pounds of distilled 
water to increase take-off power. 
The heat blast of a jet can burn up 
a macadam runway, and jet fuel 
spilled even on some concrete run- 
ways will damage. Can we build the 
runways we need? In this connec- 
tion, the new jets will weigh 250,- 
000 to 300,000 pounds gross and 
their mere weight presents an air- 
port problem. These Queen Marys 
of the air ought to have 10,000 foot 
runways, whereas 5,000 feet has been 
adequate for piston engine planes. 
Can the airports do it? The late 
Charles J. Lowen would assure us 
the jet-age will give “no real worry” 
(pages 1-4). E. Thomas Burnard, 
Executive Director of the Airport 
Operators Council, is not so san- 
guine and says (pages 5-6): 

Some idea of the impact of these 
new and larger types of aircraft can 
be obtained by imagining that the 
operators of the intercity buses that 
serve your community have just an- 
nounced that the buses are to be dou- 
bled in size within the next 3-5 years; 
that they will be nearly twice as fast 
and that they will burn diesel fuel 
instead of gasoline; that your princi- 
pal city streets will have to be widened 
and strengthened in order to accom- 
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modate them; that whether you ride 

the buses or not, you the taxpayers 

will be expected to contribute your 
share to getting the streets ready for 
these new buses. 

And Mr. Burnard states that for- 
ty-one airlines have ordered some 
672 turbine engine transports of a 
value exceeding a billion “to be the 
work horses of the airlines from 1960 
to 1975” but they were announced 
“without advance planning” or prior 
consultation with airport operators 
(pages 5-10). 

Vice President R. W. Ireland, of 
United Airlines, has a piece in the 
issue blocking out the problems. Pro- 
fessor Samuel B. Richmond, of the 
Columbia Business School, writes on 
how to increase airport revenue, 
from which I infer one should lo- 
cate a hotel and a shopping center 
there. Cyril C. Thompson who pub- 
lishes The Airport Letter calls at- 
tention to the significant use of air- 
ports by personal and _ business 
planes. Perhaps the finest piece in 
the issue is that by John L. Don- 
oghue, the engineer in charge of 
building Chicago’s new O'Hare In- 
ternational Airport and rebuilding 
the Midway and Municipal airports. 
It is interesting to learn of the per- 
centage lease by gallonage that the 
airlines made with the City of Chi- 
cago and to observe how construc- 
tion problems are being met. This 
issue in particular and a subscrip- 
tion should be taken by every law- 
yer that advises on airports or air- 
planes. It is outstanding and makes 
thrilling reading, even for landlub- 
bers like me, without any airplane 
client. 


Atomic ENERGY: Consistent- 
ly year in and year out Duke Law 
School publishes what I believe to 
be one of our most valuable law re- 
views. For reasons I do not under- 
stand Duke chooses to call it Law 
and Contemporary Problems and for 
that reason alone some of us believe 
that the profession as a whole does 
not get to know it as it should. 
There is a Duke Law Review pub- 
lished by its law students, but Law 


and Contemporary Problems is 
published quarterly (address: Duke 
Station, Durham, North Carolina; 
price: $5 domestic, $5.50 foreign for 
a year’s subscription, or $2 for a 
single copy). Each issue is of the 
symposium type and there are no stu- 
dent notes. This requires doing, and 
down through the years the Duke 
faculty have done it well. Melvin G. 
Sham and J. Frances Paschal, the 
present editor and the associate ed- 
itor, deserve great praise for the 
Winter, 1956, issue (Vol. 21, No. 1) 
which considers “Atomic Power De- 
velopment”. After a foreword (pages 
1-2) by Editor Shimm, Engineer Del- 
bert M. Leppke tells us “The Facts 
of Atomic Development: Some As- 
pects of Nuclear Power Economics” 
(pages 3-13) . Most interesting to me 
was to discover there are at present 
in operation “five design approaches” 
for the manufacture of electricity 
from atomic energy. The “pressur- 
ized water” approach by the Bab- 
cock and Wilcox Company for Con- 
solidated Edison at Peekskill, New 
York, at an estimated operating cost 
of 8.6 mills ($.0086) per kilowatt 
hour as against 7.4 mills for “con- 
ventional coal”; the “boiling water” 
approach of General Electric for 
Commonwealth Edison near Chi- 
cago at 8.4 mills per KWH; the 
“sodium-graphite approach” for Con- 
sumers’ Public Power District, of Co- 
lumbus, Nebraska, at 11.35 mills per 
KWH for uranium fuel and 9.3 
mills per KWH for uranium-thori- 
um; the “aqueous homogeneous” ap- 
proach of Foster-Wheeler Corpora- 
tion and “also more recently by 
Westinghouse” for Pennsylvania 
Power and Light Company at 8.2 
mills per KWH; and, the “fast breed- 
er” approach of Atomic Power 
Development Associates for Detroit 
Edison and Associates at Detroit, 
Michigan, at 11.3 mills per KWH. 
Mr. Leppke states that “the acid test” 
is the actual operating experience 
of these five installations and “dur- 
ing this interim period”, he says “any 


discussion of costs necessitates a 


number of intuitive or educated 
guesses”, but he believes that as “op- 
erating techniques” improve, “nu- 
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clear fuels” will compete with “fos- 
sil fuels”. And it is obvious, if coal 
costs exceed 8.2 mills per kilowatt 
hour, as they doubtless do in Eng- 
land or the Philippines, then the 
“aqueous homogeneous” approach 
of Foster Wheeler and Westinghouse 
appears today to be competitive. 
Robert M. Northrop, a Michigan 
Fellow, writes on “The Changing 
Role of the Atomic Energy Commis- 
sion in Atomic Power Development” 
(pages 14-37). Professor Morgan 
Thomas of Michigan's Political Sci- 
ence School writes on “Democratic 
Control of Atomic Power Develop- 
ment” (pages 38-59). Professor 
Richard A. Tybout of Ohio State’s 
Department of Economics writes on 
“The Public Investment in Atomic 
Power Development” (pages 60-90) . 
Harold P. Green, a lawyer in Wash- 
ington, D. C., writes on “Informa- 
tion Control and Atomic Power De- 
velopment” (pages 90-112). Bennett 
Boskey, formerly Deputy General 
Counsel of the Atomic Energy Com- 
mission, writes most interestingly on 
“Some Patent Aspects of Atomic 
Power Development” (pages 113- 
131). Mr. Boskey analyzes the chang- 
es in the 1954 legislation and his 
piece is a “must” for any lawyer 
facing a patent problem. It was par- 
ticularly encouraging for me to read 
the good opinion Mr. Boskey has of 
the 1954 changes as until then I was 
under the delusion that we were la- 
boring under the 1946 legislation. 
Herbert S. Marks, of the Washing- 
ton, D. C., Bar, writes on “Public 
Power and Atomic Power Develop- 
ment” (pages 132-147). Daniel Wit, 
Professor at Michigan, writes on 
“Some Aspects of 
Atomic Power Development” (pages 


International 


148-181); and, the symposium con- 
cludes with “The Role of the States 
in Atomic Development” by Profes- 
sor William A. W. Krebs of M.IL.T. 
and his Research Associate, Robert 
L. Hamilton (pages 182-210). I 
think this is a splendid job for which 
Duke Law School and Professors 
Shimm and Paschal, thereof, de- 
serve the gratitude of the profession. 

In the George Washington Law 
Review for April, 1956 (Vol. 24, No. 
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5), there appears an article by Arvin 
E. Upton entitled, “The Impact of 
Atomic Energy on American Indus- 
try”. It was originally a speech at a 
panel discussion at George Wash- 
ington Law School on its Law Day 
Celebration. Mr. Upton explains the 
different types of licenses granted by 
the A.E.C. under the 1954 Act in 
terms of the construction and use 
of a reactor. Apparently there are 
several unexplained inconsistencies 
in the Act with respect to the au- 
thority of the A.E.C. to sell or dis- 
tribute nuclear material. (The 
George Washington Law Review, 
720 20th St., N. W., Washington, 
D. C.; price: $1.) 


C onrEssIons: A most interest- 
ing note on Cranor v. Gonzales, 226 
F. 2d 83 (9th Circuit), certiorari de- 
nied 350 U. S. 935, appears in the 
May, 1956, issue of the Stanford Law 
Review (Vol. 8, No. 3, pages 451- 
463; price $1.50; address: Stanford, 
California). There a federal judge 
freed on habeas corpus a defendant 
convicted by a state court. The state 
courts would not grant habeas cor- 
pus. It seems that the state trial 
judge submitted the confession to 


The Rule of Law 


(Continued from page 1018) 


the decision of the court enforced 
is the use of that weapon which we 
of the West abhor, namely, the use 
of force. There are, as Oliver Wen- 
dell Holmes used to insist, some sit- 
uations which cannot be otherwise 
resolved. 

It is of course the case and it 
should be recognized that the great 
democracies adhere to and abide by 
decisions of the United Nations and 
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the jury which found a general ver- 
dict of guilty. There was said to be 
evidence apart from the confession 
sufficient to support the verdict. But 
the federal district court, on hearing 
a petition for habeas corpus, found 
that the confession had been co- 
erced. Its decision freeing the ce- 
fendant seems contrary to the Stein 
case in New York, which concerned 
the Readers Digest killers. Denial of 
certiorari therefore seems unusual. 
The note discusses the general prob- 
lem, the legislative changes suggest- 
ed and the wisdom of the decision. 
It is a very valuable discussion. 


Copvricuts: “Piracy in High 
Places—Government Publications 
and Copyright Law.” This article by 


the international court, but there is 
a danger that our adherence to these 
bodies and our hatred of the use of 
force may produce, if it has not 
done so already, a very curious par- 
adox. 

Our love of peace, our hatred of 
force, as the method of arbitrament 
of international disputes has made 
it easier for a small country to flout 
international law, to disregard its 
obligations and to misbehave than 
it was before. In the old days of the 


Maurice B. Stiefel deals with the 
question of the publication by the 
Government of copyrighted material 
as it affects the author's right against 
the Government, third parties and 
protection of government publica- 
tions against unauthorized use. The 
author traces the cases in these areas 
and discusses the issue of “public 
domain” which arises with the pub- 
lication of material in such govern- 
mental organs as the Congressional 
Record. The article also discusses a 
definition of “government publica- 
tion’’. In conclusion the author feels 
that the copyright laws need revision 
in order to more fully cover this area. 
(Address: George Washington Law 
Review, 720 20th St., N. W., Wash- 
ington 6, D. C.; single copy price: 
$1.00; March 1956 issue) . 


last century, a threat to repudiate 
an international obligation or to 
tear up a treaty was not infrequently 
met promptly by the threat of the 
use of force, with the result that the 
threat to repudiate the internation- 
al obligation was abandoned. Such 
law in the international field have 
methods of preserving the rule of 
not in recent years been relied upon. 
But if we are to preserve the rule 
of law in the international field and 
secure observations of international 
obligations, we cannot, none of us, 
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allow such obligations to be repudi- 
ated and torn up with impunity. 
All the countries of the West desire 
to see peace established and main 
tained on a firm and secure founda 
tion, but that foundation cannot 
exist unless the rule of international 
law and the sanctity of international 
obligations are maintained. 

So one sees this very curious para- 
dox, the very reluctance to employ 
force may lead to some nations 
which formerly would have feared 
to tear up treaties and repudiate 
obligations seeking now to do so. 
This in turn may lead to the con- 
clusion that if the rule of law is to 
be maintained throughout the world 
such breaches of it cannot be per- 
mitted. 

If they are ignored, then those 
who have torn up their treaties are 
encouraged to continue along the 


A Correction: 
® The September, 1956, issue of the 
Journal carried an article entitled 
“Judicial Self-Restraint: The Obli- 
gation of the Judiciary” by Ralph T. 
Catterall, of Virginia. In the process 
of transferring this article from gal- 
leys to pages, the last two paragraphs 
of the article were lost and the arti- 
cle appeared without them. Those 
two paragraphs read as follows: 
The price of judicial independ- 
ence is that the people are depend- 
ent on judicial self-restraint. The 
people have made this bargain on 
the understanding that the judges 
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same path, and the end may well be 
that which we saw in 1939, a major 
conflagration in which nearly all 
nations of the world were engaged 

I feel I have been bold in attempt- 
ing to address you upon this subject 
today. It is a very important one 
and it is because of its importance 
that I have ventured to submit to 
you for your consideration some re- 
flections upon it. 

I would reiterate if I may, the 
fact that in relation to this topic, 
we lawyers have a very particular 
and special responsibility. We law- 
yers who are also members of the 
legislatures of our countries have 
perhaps a greater responsibility. 


will render equal justice under law 
and will not enforce their personal 
convictions in lieu of law. Those 
who understand what the court has 
done can hardly think it immoral to 
protest and to resist. It has been sug- 
gested in support of what the court 
has done that “world opinion” is 
pleased by the result. No worse rea- 
son could be suggested. No decision 
of a court is going to stem the tor- 
rent of Communist propaganda, and 
even if it did, the preservation of 
the Constitution is more important 
than the approval of the Kremlin. 
Even those who are most sensitive 


to world opinion have not recom- 


My predecessor in my office, the 
Attorney General in the reign of 
the first Queen Elizabeth, when Ba- 
con said that “The Generall rules of 
the lawe were like cometes and 
wandring stars” replied that “rather 
they were like the sunne: they have 
light in themselves and give light to 
others whereas the stars are but cor- 
pora opaca.” 

So long as our laws have light in 
themselves, so long as they give light 
to others (and it is our duty as 
lawyers to illuminate the law) then 
I think we may look forward to the 
continuance of the rule of law and 
to a continuance of individual rights 
and liberties. 


mended that amendments to our 
Constitution should be made by a 
vote of three fourths of the members 
of the General Assembly of the 
United Nations. 

The school decisions have raised 
acrimonious issues between North 
and South and within the political 
parties, and those issues, by exciting 
specific and dramatic controversies, 
have obscured the one great issue: 
whether the people of this country 
really believe that any immediate 
reform can possibly be worth more 
to the United States than the preser- 
vation of the Constitution of the 
United States. 
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Canadians and 

Americans 

(Continued from page 1026) 

verse balance of trade with the 
United States. You bought in 1955 
an enormous amount of our prod- 
ucts—more than two and a half bil- 
lion dollars worth—but that year we 
bought from you nearly nine hun- 
dred million dollars worth more 
than you bought from us.? Canada’s 
trade with the United States is 
greater than its trade with all other 
countries combined. As a result, we 
are very sensitive to any trade regu- 
lations and practices you may put 
into force which might increase our 
adverse balance with you. 

Our respective economic struc- 
tures differ greatly. This undoubt- 
edly gives rise to trade difficulties 
between us. Canadian foreign trade 
per capita in 1954 amounted to five 
hundred and _ thirty-six dollars 
against only one hundred and fifty- 
six dollars in the U.S.A.8 Moreover, 
our exports are much more limited 
in variety than yours. Canadian ex- 
ports are chiefly newsprint, lumber, 
non-ferrous metals and grains. All of 
these except grains you need and 
buy from us in great quantities. Can- 
ada was once called “the granary of 
Empire” and the disposal of our 
wheat is still exceedingly important 
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to the Canadian economy. Much of 
it went formerly to what are now the 
soft-currency countries. But today 
we, like you, are a hard-currency 
country. As a result it is much more 
difficult for us to dispose of our 
wheat surpluses, particularly if we 
have to compete too adversely with 
you in the world markets when we 
both overproduce. But, with the 
close relationship which exists be- 
tween our two countries, it should 
be possible to deal with our respec- 
tive economic problems in a big 
broad way, so as not to injure 
our next-door-neighbor-best custom- 
er. Neither of us must get in the 
position of retaliation against the 
other. 

Perhaps there is a considerable 
difference in our two countries in 
our thinking about tariffs. Canadians, 
on the whole, believe that if the 
free world countries are to remain 
free they must be economically 
strong. We sometimes wonder 
whether this is possible if the United 
States makes it too difficult for other 
countries to sell to it as much as 
they buy from the United States. Our 
Ambassador at Washington’ ex- 
pressed our view concerning the 
need for freer trade, when he said 
last year: 

For reasons of social welfare and na- 

tional security, it may not be possible 

for either of our countries to accept 
the full incidence of the principle of 
the international division of labour. 

But we in Canada are convinced that 

the more that principle can be ap- 

plied, the better it will be for the 
economic health and well-being of 
all countries in the free world. 

Of late we have heard a great 
deal about American investments in 
Canada. May I emphasize again that 
Canada is a fast-developing country 
which needs and welcomes invest- 
ment capital from the U.S.A. You 
now have an immense financial 


stake in Canada; it is said to be a ten 
billion dollar stake, which is four 
times greater than American invest- 
ments in any other country.® In the 
past decade your Canadian invest- 
ment has doubled and today more 
than fifty per cent of Canadian min- 
ing and smelting, about fifty per- 
cent of our manufacturing and 
about seventy per cent of our petro- 
leum industry is controlled by Amer- 
icans. And this, it must be under- 
stood, is investment capital not debt 
capital. American investments in 
Canada have been profitable. These 
profits flow from Canada to the 
United States in large amounts, of 
course after paying very substantial 
taxes to Canada. But while Ca- 
nadian natural resources and mar- 
kets are the source of these profits 
to American companies, very often 
the Canadian subsidiary company is 
not only wholly owned in the 
United States but is also largely 
staffed by Americans. Today Can- 
ada no longer fears military or po- 
litical domination by her great and 


friendly neighbor, but she does 
fear indirect loss of her sover- 
eignty through economic domina- 


tion. Might it not therefore be wise 
for American business leaders. to 
allay this fear by taking Canadians 
in as junior partners in the Ca- 
nadian field even though the con- 
trolling interest 
can? As the Canadian Minister of 


remained Ameri- 
Trade and Commerce, who was orig- 


inally an American, has _ recently 


pointed out 


By giving Canadians an active inter- 
est in the success of their Canadian 





7. 1955 Canadian exports to U.S.A. $2,559,- 
343,000; Canadian imports from U.S.A. $3,- 
452,178,000 (“Canada 1956", page 251). 

8. U.S. Consul General’s address to Export 
Study Club, Montreal, April 5, 1956. 

9. Address of Assistant General Manager, 
Bank of Nova Scotia, to Political Science 
Association June 7, 1956, and Who Really 
Owns Canada? by Peter C. Newman, Mac- 
LEAN’s Macazine, June 9, 1956. 
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subsidiaries, United States companies 

will, in my view, contribute immeas- 

urably to their own prospects in this 

country. 

In conclusion, I believe that it is 
of primary importance and that now 
is the time for us to re-examine our 


The Common 

Law Man 

(Continued from page 1022) 
culture had on Goering—it makes 
him reach for his gun. 

Then too, your civil law man likes 
to have things clear cut with proper 
principles and definitions. His mind 
runs on codes designed to cover e\ 
ery conceivable situation in a logi 
cal manner. Your common law man 
is profoundly skeptical, even suspi- 
cious, about all this. He is content to 
move from precedent to precedent 
settling the circumstances of one case 
on its own and in accordance with 
its own facts. He will then proceed 
empirically to the next. But he will 
not jump any hurdles before he 
comes to them. You try to get a rul- 
ing on general theory from the 
Court of Appeal in England and see 
what happens to you. 

We should not underestimate the 
differences that divide these two men. 
But these differences, what are they 
but tiffs within the family? Make 
every allowance for them and you 
still find the family likeness very 
striking. 
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relations—that we might well learn 
more about the governmental sys 
tems of today and the history of yes- 
terday of each of our countries; and 
that we review our economic poli 
cies and our trade practices, so that 
they may not be allowed to injure 
our Good Neighbor Policy. If this is 
done I for one have no fear of what 
will result. For I am certain we all 
support the view expressed by the 
distinguished Chief Justice of the 
United States when he reminded us 
both that ours is “the most secure 
boundary line on earth because it is 
guarded zealously on both sides sole 
ly by friendship”. I would therefore 
ask you, my American kinsmen and 
confreres, to appreciate sympathet 
ically that Canada, with her unique 


There are two basic similarities. 
First, civil law like the common law, 
is not mainly something imposed 
from above, by sovereign or legisla- 
ture. It is the usage of the citizen 
with his quality or gravitas, which | 
translate as responsibility, refined by 
generations of subtle thinkers who 
were also men of affairs, into the 
corpus juris. Second, it postulates 
that in the order of things there are 
qualities of reason and justice ca 
pable of being discovered by man 
and applied to the ever-changing 
practical affairs of life, qualities that 
do not derive from the state or any 
human power but belong to man as 
a free being by virtue of his inherent 
character, his rightful standing in 
the totality of life. This is the lex 
natura, the natural law which, de- 
fying definition, has none the less 
haunted the thought and imagina- 
tion of the civilians throughout the 
ages. 

I have dwelt on the nature of the 
common law man and the man of 
the civil law, not for the sake of dis- 
playing my non-existent 


learning, 
but because I believe that every prac- 


clifferences, has a real part to play in 
your relations with the rest of the 
free world. Situated as we are geo- 
graphically and with our close ties 
with you and the Motherland of 
Britain, we Canadians, I suggest, are 
in a favored position to interpret 
the views of each to the other. If 
Canada fulfills well this role of its 
destiny may it not be of great value 
to the United States and to the Com- 
monwealth—indeed for peace to the 
whole free world? Yet, this can only 
be possible if the United States, with 
generous understanding, encourages 
Canada to be itself—free to develop 
her own nationhood, to control her 
own resources, and to cultivate in- 
dependence of leadership and her 
own culture. 


ticing lawyer ought every day of 
his life to keep the images of these 
men before him. It is they whom he 
lives to serve and to preserve. They 
are worthy of his service, for the free 
and responsible man of the common 
law and the just and reasonable man 
of the civil law are the persons who 
have made Western civilization as 
we know it, and who need Western 
civilization with its atmosphere of 
freedom, responsibility, justice and 
reason, in which they can live and 
move and have their being. 

I say that these men, nephew and 
uncle alike are worthy to be served 
and preserved. I say too that they 
are in deep need of service and pres- 
ervation for both are in great dan- 
ger. Your nation and mine have 
fought two great wars together for 
an objective which, in the last anal- 
ysis, Was to save our nations from an 
attack which had it succeeded would 
not only have made the material 
conditions of life intolerable but 
would also have made the spiritual 
development of our two men impos- 
sible. Thank God we have together 
warded off that external threat as I 
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hope and trust we should together 
ward off any such external threat 
from might 
come. 

The danger lies now not in any 
immediate external threat but in a 


whatever quarter it 


subtle inward corrosion of the very 
mind of man. 

Your free, responsible, just and 
reasonable man looks out on our 
brave new world. He sees an incred- 
ible display of force let loose in the 
world, aircraft and electronics, com- 
munications, visible and invisible, 
enmeshing all mankind, immense 
powers of control over the secrets of 
nature carrying frightening respon- 
sibility for good and ill. He hears the 
silence that is in the starry sky 
broken by the whirring of atoms and 
electrons. He is half-intoxicated by 
the success of his own ingenuity and 
half-terrified by its consequences. He 
is half-overjoyed by the immense 
power these things have brought him 
and half in despair at his servitude 
to material success. How is he to be- 
have in the face of this Frankenstein 
monster with his alternating smiles 
and frowns? 


Today’s Challenge ... 
The Price of Liberty 


This challenge cannot be avoided 
or evaded, but it can be faced in var- 
ious ways. One man will flinch. He 
will say that the responsibility is too 
great for an individual to face, the 
state must shoulder it, and if in re- 
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turn it deprives him of his freedom, 
why then, the price is not too much 
to pay. There goes your first deserter 
from the ranks. Another man will 
flinch. He will be overawed by the 
immense power of physical things, 
almost he will fall down and wor- 
ship it, he will come to believe in 
force for its own sake and take care 
to keep on the right side of it. If in 
the course of this process justice 
goes by the board, well is it not rath- 
er an old fashioned thing anyway? 
There goes your second deserter. A 
third man will become just bewil- 
dered. To him life seems nothing 
but a place of senseless violence in 
which he wanders lost and clueless. 
fHle has surrendered his faith in rea- 
son. I have much sympathy for him, 
but he none the less is a deserter and 
his unhappy fate is to become the 
victim of the other two deserters. 
They batten on him. 

These are not metaphysical ab- 
stractions; these things are actually 
happening to men and women all 
around us. These threats and temp- 
tations in one form or another, plain 
to see or veiled and disguised, knock 
on the doors of all our minds. Once 
surrender and in the end a complete 
nihilism sets in. Your first deserter 
ends by believing that there is no 
such thing as personal responsibility 
or freedom. He surrenders to the 
state, follows its dictates blindly and 
is content with such crumbs of com- 
fort as it allows him. Your second 
comes to believe that there is no 
such thing as justice. He too surren- 
ders to the state and comes to be- 
lieve that its particular interests are 
law. Your third becomes a mere tool. 
If he was an artist he conforms to 
any aesthetic theory the state may 
lay down. If he was a scientist he 
the state 
may find for the moment expedient. 


propagates any doctrine 


In the process, all three lose all sense 
of personal or national loyalties and 


become the slaves of a materialistic 
dogmatism which seeks to destroy 
the freedom, responsibility, justice 
and reason from whose ranks those 
slaves have deserted. 

It would be foolish to suggest that 
this struggle is one that lawyers as 
such can settle. It is a struggle for 
the soul of man involving things 
deeper even than the law. But we 
lawyers can and must provide the 
framework within which the strug- 
gle can be settled without bursting 
the bonds of society. The civil law 
gave order to a chaotic and violent 
world. The common law gave unity 
and order to a chaotic and violent 
nation. The weapons were freedom, 
responsibility, justice and reason, 
and they prevailed. They will pre- 
vail again so long as we keep those 
weapons bright and untarnished in 
our own hands. 

I fear that I have been philoso- 
phizing, which is always a dangerous 
thing to do. Let me end on another 
note. On Good Friday, April 17, 
1778, Dr. Johnson and Boswell went 
to church at St. Clement Danes 
in the Strand. Walking home, a 
few yards from where the Law 
Society’s Hall now stands they met 
a retired attorney, Oliver Edwards, 
whom Johnson had not met since 
college days. The attorney asked 
the Doctor whether he was a philos- 
opher and said that in his years of 
practice he had tried to bea philos- 
opher but that cheerfulness would 
keep breaking in. And so it is with 
me. This is for me a cheerful—nay 
a joyful—occasion. I wish to thank 
you all for your wonderful kindness 
and hospitality. I bring not only my 
own personal thanks but the thanks 
also of the Law Society and of my 
profession. I bring also the saluta- 
tions of the solicitors of England and 
Wales and their cordial welcome to 
you when you join us in England 
next year, 
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RATES 20 cents per word for each insertion 
minimum charge of $2.00 payable in ad- 
vance. Copy should ‘reach us by the first 
day of the month preceding month of issue. 
Allow two extra words for box number 
Address all replies to blind ads in care of 
AMERICAN BAR ASSOCIATION JOURNAL, 1/155 
East 60th Street, Chicago 37, Illinois. 





BOOKS 





LAW BOOKS BOUGHT AND SOLD: COM 
plete libraries and single sets. Clark BoarnMan 
Co., Ltd., 11 Park Place, New York City. 





“THE HAND OF HAUPTMANN,” STORY 
of Lindbergh Case by Document Expert cited 
by John Henry Wigmore, 368 Pages, 250 Illus- 
trations. Price $5.00. J. V. Hartnc & J. 
Hartno, 15 Park Row, New York 38, N. Y. 


FOR A PROMPT CASH OFFER ON LAW 
books, write The Michie Company, Charlottes 
ville, Virginia. 








LAW BOOKS BOUGHT, SOLD,  EX- 
changed. Free Catalogue, Invinc Kotrus, 516% 
Main St., Vancouver, Washington. 





WHEN YOU HAVE A DOCUMENT PROB- 
lem of any kind send for “Questioned Docu- 
ments, Second Edition,” 736 pages, 340 Illustra- 
tions, $12.50 delivered. Also, “The Problem of 
Proof”, 539 pages, $10.50 delivered. ALBERT S 
OSBORN, 233 Broadway, New York 7, N. Y. 





LAW BOOKS BOUGHT AND SOLD: COM- 

plete libraries and single sets. Crecit Sxip- 
witH, 108 East Fourth Street, Los Angeles 13, 
California. 








WRITE US FOR YOUR TEXT BOOK 

needs. Good used law books bought, sold and ex- 
changed. (In business 47 years.) Tue Harrison 
Company, 93 Hunter Street, S. W., Atlanta 2, 
Georgia. 








LOWEST PRICES USED LAW BOOKS 

complete stocks on hand, sets and texts—Law 
Libraries appraised and bought. Natronat Law 
Liprary Appratsat Association, 538 South Dear 
born St., Chicago 5, Illinois. 





USED LAW BOOKS AT ATTRACTIVE 

prices. We buy and sell either one book or a 
complete library. Let us quote you prices. Haray 
B. Lax, 321 Kearney Street, San Francisco 8, 
Calitornia. 





THOMAS LAW BOOK COMPANY PUBLISH- 
ers. We Sell, Buy and Exchange. Incorporated 
1885. St. Louis 2, Mo. 


LAW LIBRARIES OR LESSER COLLEC- 

tions of esteemed used law books purchased 
Our 64-page printed catalog free on request lists 
some used law books we have for sale, also indi- 
cates the type of materials we will purchase. 
Crarror’s Boox Storz, Baton Rouge 2, Louisiana. 








UNITED STATES GOVERNMENT PUBLI- 

cations at regular Government prices. No de- 
posit—Immediate Service—Write Nationa, Law 
Boox Company, 1110—13th St. N. W., Washing- 
ton, D. C. 


LAW BOOKS—WE CAN SUPPLY THE FOL 

lowing sets at this time: U. S. Attorney General 
opinions, complete sets and odd volumes— Deci- 
sions of the Commissioner of Patents, complete 
sets or odd volumes—-U. S. Supreme Court Re 
ports complete, Law Edition U. S. Supreme 
Court Reports, Official Single Volume edition com 
plete.—Supreme Court Reporter, complete. ALSO, 
the following complete Law Reviews: Notre Dame 
Lawyer, Marquette Law Review, Yale Law Jour 
nal, Harvard Law Review. Write us for your 
every law book need—Dennis & Co., Inc., 251 
Main St., Buffalo 3, New York. 








REAL ESTATE ABSTRACT PLANT. ALSO 

Law Library and facilities terminating 
50 years of service due to illness. County Seat 
Indiana Agricultural mimunity Direct it 
quiries to American Bar Association Journal, 
Box 6AG-9 


SET OF PACIFIC REPORTER 1ST AND 
2d Series, 597 vols. Complete through Vol. 297, 
2d Series Good condition . . . $1,000.00. Box 


ON 


LAW BOOKS—-FINE CONDITION—UP TO 

date, US, Federal, Atlantic, Northeastern, 

Southeastern, Court Claims, Attorney General, 

Public Land, Treasury, Security & Exchange, 

Connecticut, Delaware, Missouri, Nebraska, Ver- 

mont, Virginia Reports & Decisions, AFTR, Tax 
I } 


Court, ALR, aabor Cases, Labor Arbitration, 
Labor Relations Reference, NCCA, PUR, Tax 
Cases, Aviation, Wage Hour Cases, American 
Digest, Harvard, Law Quarterly, NACCA, To- 
ronto, Yale Law Reviews & Journals, Kansas, 


Michigan, Minnesota Digests. Box 6N-13. 





HANDWRITING EXPERTS 





DR WILMER SOUDER, CONSULTANT 
REPORTS, EXHIBITS, TESTIMONY. 30 
years’ experience in State and Federal Courts 
3503 Morrison St., N. W., Washington 15, D. C 
Phone: WOodley 6-3050. 
KARL SCHOTTLER, 915 CHESTNUT 
Street, St. Louis 1, Mo., Telephone GArfield 
1-3399, Document Examiner and Handwriting Ex- 
pert; Modern Laboratory; Scientific Technique in 
Document Examinations. 





GEORGE G. SWETT, DOCUMENT EXPERT 





with Post Office De t 
writil t 1 el proble1 
onsidere Pl laboratory maintained 
Nation-wide 1 it Member ASQDE 
14 South Central, St. Louis 5, M PArkview 
5-934 


E. H. FEARON, BESSEMER BUILDING, 
Pittsburgh 22, Pa. Enlarged photographs made 
in black and white also in color in THIRD 
DIMENSION to show erasures and alterations. 
Special test plates made to show diffierences or 
similarities in TYPEWRITING and HAND 
WRITING. Restoration of erased writing and 
differences in WHITE PAPERS shown by use 
of ultra violet and infrared light. Measurements 
and tests to demonstrate ney differ- 
ences or similarities in use of PENS and INKS. 
Nationwide experience in preparing photographic 
exhibits for court use. Office telephone: ATlantic 
1-2732; residence telephone: COlonial 3-7865. 





HERBERT J. WALTER, EXAMINER AND 

photographer of Questioned Documents. 40 
years’ experience. Charter member ASQDE. 
George B. Walter, Associate. Phone: CEntral 
6-5186. 100 North LaSalle Street, Chicago 2. 


VERNON FAXON, EXAMINER OF QUES. 

tioned documents. Opinions rendered re: 
Handwriting, typewriting, erasures, interlineations, 
substitutions on wills, deeds, contracts, books ot 
account, and all kinds of documents. Suite 1408, 
134 North La Salle Street, Chicago 2, Ill 
Telephone: CEntral 6-1050. 








HARRY M. ASHTON, 36001 EDWARDS RUAD, 

Cincinnati 8, Uhio. Telephone East 1-6704, or 
Willow 1-3019. Over 30 years wth Post Office De- 
partment. Qualified in all courts. Completely 
equipped laboratory for handling all types of docu- 
ment problems. Member American Academy of 
Forensic Sciences and International Association 
tor identification. 


RICHARD C. HALL, HANDWRITING EX- 

pert, examiner of Questioned Documents since 
1930, presently with U.S. Government. Identifica- 
tion of handwriting; pen & pencil printing; anony- 
mous letters; questioned typewriting; expert testi 
mony. 8609 Meadowbrook Lane, Norfolk 3, Va. 
Phone JU 8-9488 after 4 P.M., all day Saturday 
and Sunday. 


HARRIS & HARRIS, 510 SOUTH SPRING 

Street, Los Angeles, telephone MAdison 5-1518; 
and 690 Market Street, San Francisco, telephone 
DOuglas 2-4329. Discovery and proof of facts 
relating to disputed handwriting, typewriting, inks 
and papers. Over 25 years’ experience. Qualified 
in all courts. Members: American Society of 
Questioned Document Examiners. 


BEN GARCIA, EXAMINER OF QUES- 

tioned handwriting, typewriting and inks. Quali 
fied witness. Years of experience. 805 E. & C. 
Building, Denver, Colorado. Phone: AComa 2 
1729. 





CHARLES C. SCOTT, KANSAS CITY, MO. 
Author: Photographic Evidence. Handwriting 
and typewriting identified. Forgeries and alterations 
letected. Faded and obliterated writing deciphered. 
Nationwide experienced consultant and expert wit- 
iess. Commerce Trust Building. Victor 2-8540. 


LUKE S. MAY, CONSULTING EXPERT & 

examiner of “Questioned Documents.” Qualified 
all courts United States and Canada. Advanced 
Scientific Evidence Laboratories for proof of facts, 
all types disputed papers. Phone Elliott 2445, 843 


White-Henry-Stuart Building, Seattle 1, Washing- 
ton. 


M. A. NERNBERG, EXAMINER OF DIS- 

puted Documents. ‘Thirty years’ experience. 
Formerly specially employed by the United States 
Government as handwriting expert in cases involv 
ing handwriting. 1728 Grant Building, Pittsburgh, 
Pa. Phone ATlantic 1-1911. 


LINTON GODOWN, MEMPHIS, EXAMINER 

handwriting, signatures, typewriting, inks, al 
terations, etc. Portable laboratory equipment. 
Reports. Exhibits. Experienced, qualified witness. 
Member ASQDE. 1830 Exchange Bldg., Jack- 


son 5-1711, 





MISCELLANEOUS 





LOOKING FOR A PUBLISHER OF YOUR 
novel, biography, legal manuscript, poetry, 
etc? All subjects considered. New authors wel- 
comed. Write for Free Booklet LX, Vanrtace 
Press, 120 West 3ist Street, New York. 


RESEARCH. FAMILY HISTORIES, SOUTH- 
ern Court house records. Census, pensions, pas- 

senger lists. Janye Garlington Pruitt, 892 Na- 

tional Press Building, Washington 4, D. C. 


VALUATION OF CLOSE CORPORATION 

stock. Thorvughly documented appraisals 
prepared for gift and estate tax purposes, sales 
mergers, recapitalization, etc. A background of 
effective cooperation with attorneys, accountants, 
executors, and financial institutions. Write for free 
brochure. MANAGEMENT PLANNING, INc., 192 
Nassau Street, Princeton, New Jersey. 


DEMONSTRATIVE COURT ROOM AIDS— 
automobile and truck accidents. Portable black- 
irds with magnetic automobiles, trucks and 
iety of motor vehicles. Also railway trains. 

Displayed at American Bar Meeting in Dallas. 

W1 for literature. Court Kit Company, P. O. 

Box 328, Oklahoma City, Oklahoma. 
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POSITIONS WANTED 





IN- 


firm 


TAX ATTORNEY, 
ternal Revenue experience, 
association. Box 6S-10. 


CONSIDERABLE 


desires law 


TAX ATTORNEY—10 YEARS’ EXPERI 
ence federal, local. and state tax matters. Pres- 
ently in private practice. Desires immediate as- 
sociation with law firm. Will forward resume 
upon request. All requests will be answered and 
treated with the strictest confidence. Box 60-1. 


ATTORNEY, 31, YALE LAW, 1947; COR 


nell; publications: ABA Journal and other; 

Department of Defense counsel, procurement, 
Government contracts; private practice back- 
ground. Desires position law firm, corporation. 
Box 6N-1. 


ATTORNEY, AGE 30, VETERAN, 3 YEARS’ 

general practice, degree in accounting with 3 
years’ corporate and private accounting experi- 
ence. Desires association with corporation or law 
firm. Will relocate. Box 6N-2. 


EXECUTIVE SECRETARY, SINGLE, DE 
sires employment with legal firm; 10 years’ ex- 
perience as private secretary and law office man- 





ager. Best references. Box 6N-3. 
NEW JERSEY ATTORNEY DESIRES OP- 
portunity with New Jersey or New York 


corporation or law firm specializing in corporation 
or labor law. Four years’ general practice expe- 
rience. Box 6N-4. 


ATTORNEY, 29, SEEKS EMPLOYMENT 

corporation, law firm. B.S.  (Accounting- 
Finance), LL.B., LL.M. in Labor Law, LL.M. in 
Taxation. Entire legal training at three universi 





ties financed on full tuition scholarships. Ad 
mitted: Massachusetts, Missouri, Illinois, I.C.C. 
Now with corporate law dept., Chicago. Can 
relocate. Box 6N-6. 

LAWYER, HARVARD, ADMITTED, NY, 


6 years’ experience, employed, seeking position 
offering opportunity. Box 6N-7. 


36, MARRIED, HARVARD, 
general practice, desires 
or financial institu 


ATTORNEY, 

NY bar, engaged in 
association with corporation 
tion. Will relocate. Box 6N-8. 





OIL ATTORNEY, 38, TEXAS HONOR GRAD- 
uate, Coif, law review, A-V rating, thoroughly 
experienced in drafting oil instruments, Texas 
title examinations, oil management consultation, 
trial of oil litigation. Reliable, personable, in- 
dustrious. Moderate experience in land leasing 
work. Will relocate. Seeks responsible position 
with future, preferably with oil company. Box 
6N-9. 
MIDWEST ATTORNEY, SINGLE, AGE 32, 
extensive commercial experience previous to 
law school, two years’ private practice and crimi- 
nal prosecution, desires position with corporation. 
Box 6N-10. 
HEAVY EXPERIENCED COR. 
PORATE COUNSEL and officer, multi-plant 
problems, FTC, Fed. Food, Drug, Anti-trust, 
insurance, labor negotiations and relations, con- 
tracts, corporate records, litigation, top level 
planning, foreign operations, some tax matters. 
Age 40, will relocate. Box 6N-11. 


ATTORNEY, HARVARD (LL.B.). 1 YEAR, 

general practice. 1% years, Armed Services 
contracting. 5 years, Chief Counsel’s office, In- 
ternal Revenue Service. Box 6N-12 











ROBES 
JUDICIAL ROBES CUSTOM TAILORED 
The best ot their kind © satisfaction guaranteed 
Catalog | -ent on request. Bentiey & Simon 
Inc., 7-9 West 36th St.. New York 18. N. Y¥ 





SHORTHAND AND 
STENOTYPE REPORTING 





SAN FRANCISCO: HART & HART (SINCE 

1927), official reporters (shorthand and ma 
chines); notaries; private deposition suite; Chan- 
cery Building, 564 Market Street. References: 
local bench and bar. 





SHORTHAND SERVICE BUREAU. DEPOSI- 
-~—o \qeememee 1831 Chestnut Street, Philadel- 
phia, Pa. 





TECHNICAL SERVICES AVAILABLE 





SCIENTISTS AND ENGINEERS AVAIL- 





able for consultation and court testimony. 
Rox 6JL-2. 
ELEVATOR ANALYST AND ACCIDENT 


expert. I will help you prepare depositions and 
chart your evidence for plaintiff or defendant. 
Over thirty years’ experience. Lawyer references 
upon request. Lorne D. Beces, 53 W. Jackson 
Blvd., Chicago. Phone: WAbash 2-8528. 








ASSOCIATION CALENDAR 
ANNUAL MEETINGS 








New York City and London 
New York City, Association 
New York City, Sections 


London 


Los Angeles, California 


Washington, D. C. 


Denver, Colorado 





Administration Committee 
Board of Governors 


Edgewater Beach Hotel, Chicago 
Administration Committee 
Board of Governors 


Group Meetings 


House of Delegates 


Denver, Colorado 


1096 American Bar Association Journal 








July 14 - 16, 1957 


July 12 and 13, 1957 
July 24 31, 1957 
August 25 - 29, 1958 
August 24 - 28, 1959 
BOARD OF GOVERNORS MEETING 

May 10 - 12, 1957 
May 10, 1957 
May I1 and 12, 1957 

MIDYEAR MEETING 
February 13 - 19, 1957 
February 13, 1957 
February 14 and 15, 1957 
February 16 and 17, 1957 
February 18 and 19, 1957 

REGIONAL MEETING 
May 9 - ll, 1957 














Deal closed...a fee well earned 


Try have just signed an air-tight business agreement, adapted by 
their attorney from one of the more than 20,000 expertly drawn busi- 
ness and legal forms in AM JuR Lecat Forms. They will remain good 


friends. 


American Jurisprudence LEGAL FORMS Annotated 


is one of your best friends. With it you can quickly draft forms in 
which you and your clients can place the fullest confidence. And that 


means repeat business and new clients for you. 


For full information, write either publisher today. 


THE LAWYERS COOPERATIVE PUBLISHING CO., Rochester 14, New York 
BANCROFT-WHITNEY COMPANY, San Francisco |, California 








Go First to 


C.J.5. 


and your Search will be Completed 


[orneus Junts SECUNDUM 


is the one complete LAW Encyclopedia based on 


ALL the CASES 


Edited by - we , Book Ce. 


Obtain full details from 


WEST PUBLISHING CO. ST. PAUL 2, MINN. 
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